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IN THE SUPREME COURT OF THE STATE OF IDAHO 
STATE OF IDAHO, by and through 
LAWRENCE G. WASDEN, Attorney Supreme Court Case No. 38780
 















CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
HONORABLE TIMOTHY HANSEN 
SAMUEL A. DIDDLE	 BRETT T. DELANGE; 
ATTORNEY FOR APPELLANT	 WILLIAM VON TAGEN 
BOISE, IDAHO	 ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
000001
Date: 8/8/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 04:38 PM ROA Report 
Page 1 of 7 Case: CV-OC-2008-15228 Current Judge: Timothy Hansen 
State of Idaho, eta!. vs. Native Wholesale Supply Company 
State of Idaho, Idaho State Tax Commission vs. Native Wholesale Supply Company 
Date Code User JUdge 
8/14/2008 NCOC CCGARDAL New Case Filed - Other Claims Timothy Hansen 
COMP CCGARDAL Complaint Filed Timothy Hansen 
SMFI CCGARDAL Summons Filed Timothy Hansen 
8/29/2008 AFOS CCTOWNRD Affidavit Of Service by Mail Timothy Hansen 
9/17/2008 NOTC CCMAXWSL Notice of Removal of Case to Federal Court Timothy Hansen 
4/7/2009 MISC CCGARDAL Remanded from Federal Court Timothy Hansen 
MEMO CCGARDAL Memorandum Decision and order Timothy Hansen 
4/9/2009 MOTN CCNELSRF Plaintiffs State of Idaho and the Idaho State Tax Timothy Hansen 
Commissions Motion for A Preliminary Injunction 
MEMO CCNELSRF Plaintiffs State of Idaho and the Idaho State Tax Timothy Hansen 
Commissions Memorandum in Support of Motion 
for A Preliminary Injunction 
AFFD CCNELSRF Affidavit of Don Anderson Timothy Hansen 
AFFD CCNELSRF Affidavit of Beth Kittelmann Timothy Hansen 
NOTS CCNELSRF Notice Of Service Timothy Hansen 
4/15/2009 NOHG CCTOWNRD Notice Of Hearing Timothy Hansen 
HRSC CCTOWNRD Hearing Scheduled (Motion OS/21/200904:00 Timothy Hansen 
PM) Motion for Prelimenary Injunction 
5/6/2009 MOTN MCBIEHKJ Motion for Continuation of Hearing on Motion for Timothy Hansen 
Preliminary Injunction 
MOTN MCBJEHKJ Motion for Protective Order Timothy Hansen 
MOTN MCBIEHKJ Motion to Dismiss for Lack of Personal Timothy Hansen 
Jurisdiction 
MEMO MCBIEHKJ Memorandum in Support of Motion to Dismiss for Timothy Hansen 
Lack of Personal Jurisdiction 
AFFD MCBIEHKJ Affidavit of Arthur Montour in Support of Motion to Timothy Hansen 
Dismiss 
5/12/2009 NOTS CCWRIGRM Notice Of Service Timothy Hansen 
OBJT CCWRIGRM Defendants Objection to Plaintiffs Motion for Timothy Hansen 
Award of Attorneys Fees 
5/18/2009 NOHG CCHOLMEE Amended Notice Of Hearing Re: Motion for Timothy Hansen 
Preliminary Injunction & Motion to Dismiss 
7.2.09@3:30PM 
HRSC CCHOLMEE Hearing Scheduled (Motion 07/02/200903:30 Timothy Hansen 
PM) Motion for Preliminary Injunction &Motion to 
Dismiss 
5/19/2009 HRVC DCOLSOMA Hearing result for Motion held on OS/21/2009 Timothy Hansen 
04:00 PM: Hearing Vacated Motion for 
Prelimenary Injunction 
6/1/2009 NOTS CCLYKEAL Notice Of Service Timothy Hansen 
6/10/2009 MOTN CCTOWNRD Plaintiffs State of Idaho and Idaho State Tax Timothy Hansen 
Commission's Motion to File Separate Briefings 
6/23/2009 MEMO MCBIEHKJ Memorandum in Opposition to Motion to Dismiss Timothy Hansen 000002
Date: 8/8/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 04:38 PM ROA Report 
Page 2 of 7 Case: CV-OC-2008-15228 Current Judge: Timothy Hansen 
State of Idaho, eta!. vs. Native Wholesale Supply Company 
State of Idaho, Idaho State Tax Commission vs. Native Wholesale Supply Company 
Date Code User JUdge 
6/23/2009 MEMO MCBIEHKJ Memorandum in Opposition to Motion to Dismiss Timothy Hansen 
AFFD MCBIEHKJ Affidavit of Mark Ausman Timothy Hansen 
AFFD MCBIEHKJ Second Affidavit of Beth A Kittlemann Timothy Hansen 
6/24/2009 ORDR DCELLlSJ Order Granting PI's State of ID State Tax Comm. Timothy Hansen 
Motion to File Separate Briefings 
6/25/2009 MEMO MCBIEHKJ Memorandum in Response to Motion for Timothy Hansen 
Preliminary Injunction 
7/1/2009 REPL CCANDEJD Plaintiffs Reply Memo in Support Timothy Hansen 
MOTN CCANDEJD Motion to Strike the Second Affd of Beth Timothy Hansen 
Kittlemann 
REPL CCANDEJD Reply to PL's Memo in Opposition Timothy Hansen 
AFFD CCANDEJD Affidavit in Support of Motion to Dismiss Timothy Hansen 
REPL CCANDEJD Reply to PL's Memo in Opposition Timothy Hansen 
MEMO CCAMESLC Memorandum in Opposition to Motion to Strike Timothy Hansen 
7/2/2009 DPHR DCOATMAD Hearing result for Motion held on 07/02/2009 Timothy Hansen 
03:30 PM: Disposition With Hearing Motion for 
Preliminary Injunction &Motion to Dismiss 
7/10/2009 MEMO CCAMESLC Memorandum in Opposition to Motion to Dismiss Timothy Hansen 
MEMO MCBIEHKJ Supplemental Memorandum Timothy Hansen 
8/26/2009 MISC MCBIEHKJ Filing of Supplemental Authority Timothy Hansen 
9/15/2009 ORDR DCHOPPKK Order Timothy Hansen 
9/29/2009 MEMO CCPRICDL Memorandum Regarding Supplemental Authority Timothy Hansen 
AFFD CCPRICDL Affidavit of Samuel A Diddle Timothy Hansen 
10/13/2009 MEMO CCDWONCP Plaintiffs State of Idaho and Idaho State Tax Timothy Hansen 
Commission's Second Supplemental 
Memorandum in Opposition to Defendant's 
Motion to Dismiss 
10/23/2009 REPL MCBIEHKJ Response to Second Supplemental Memo in Timothy Hansen 
Opposition to Motion to Dismiss 
12/8/2009 HRSC DCOLSOMA Hearing Scheduled (Hearing Scheduled Timothy Hansen 
12/17/200909:00 AM) 
12/17/2009 DCHH DCOLSOMA Hearing result for Hearing Scheduled held on Timothy Hansen 
12/17/2009 09:00 AM: District Court Hearing Hell 
Court Reporter: V.Gosney 
Number of Transcript Pages for this hearing 
estimated: less than 100 
2/22/2010 MEMO CCWRIGRM Defendants Supplemental Memorandum of Law Timothy Hansen 
in Support of Motion to Dismiss and in Opposition 
to Plaintiffs Motion for Preliminary Injunction 
AFFD CCWRIGRM Affidavit of Samuel A Diddle in Support of Timothy Hansen 
Supplemental Memorandum 
3/4/2010 MEMO CCGARDAL Plaintiff State of Idaho and the Idaho tax Timothy Hansen 
Commission's Third memorandum in Opposition 
to Motion to Dismiss 000003
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Page 3 of 7 Case: CV-OC-2008-15228 Current Judge: Timothy Hansen 
State of Idaho, eta!. vs. Native Wholesale Supply Company 
State of Idaho, Idaho State Tax Commission vs. Native Wholesale Supply Company 
Date Code User JUdge 
3/9/2010 NOSC CCGARDAL Notice Of Substitution Of Counsel (Von Tagen for Timothy Hansen 
Spangler) 
3/11/2010 REPL CCSULLJA Supplemental Reply Memorandum in Support of Timothy Hansen 
its Motion to Dismiss and in Opposition to Motion 
for a Preliminary Injunction 
3/18/2010 NOTC CCWRIGRM Plaintiffs State of Idaho and Idaho State Tax Timothy Hansen 
Commissions Notice of Supplemental Authority 
5/20/2010 MEMO DCHOPPKK Memorandum Decision and Order Regarding Timothy Hansen 
Defendant's Motion to Dismiss 
6/3/2010 MOTN CCSULLJA Motion for Stay of Enforcement of the May 20, Timothy Hansen 
2010 Memorandum, Decision and Order (Oral 
Argument Requested) 
MEMO CCSULLJA Memorandum in Support of Motion for Stay Timothy Hansen 
Enforcement of the May 20, 2010 Memorandum, 
Decision and Order 
MOTN CCSULLJA Motion for Permission to Appeal May 20,2010 Timothy Hansen 
Memorandum Decision and Order (Oral 
Argument Requested) 
MEMO CCSULLJA Memorandum in Support of Motion for Permission Timothy Hansen 
to Appeal 
NOHG CCSULLJA Notice Of Hearing Timothy Hansen 
HRSC CCSULLJA Hearing Scheduled (Hearing Scheduled Timothy Hansen 
08/09/2010 03:00 PM) Motion for Appeal of the 
Court's May 20, 2010 Memorandum, Decision 
and Order 
6/4/2010 OBJT CCDWONCP Defendant's Objection to Proposed Preliminary Timothy Hansen 
Injunction Order 
6/24/2010 MOTN CCGARDAL Motion for Summary JUdgment Timothy Hansen 
AFFD CCGARDAL Third Affidavit of Beth A Kittelmann Timothy Hansen 
MEMO CCGARDAL Memorandum in Support of their Motion Timothy Hansen 
OBJT CCGARDAL Objection to Motion for Permission to Appeal and Timothy Hansen 
Stay Enforcement 
6/28/2010 AMEN CCCHILER Amended Notice of Hearing: Motion for Appeal Timothy Hansen 
(8/24/10 @ 4pm) 
HRSC CCCHILER Hearing Scheduled (Motion 08/24/2010 04:00 Timothy Hansen 
PM) Motion for Appeal of the Court's May 20, 
2010 Memorandum, Decision and Order 
HRVC CCCHILER Hearing result for Hearing Scheduled held on Timothy Hansen 
08/09/2010 03:00 PM: Hearing Vacated Motion 
for Appeal of the Court's May 20,2010 
Memorandum, Decision and Order 
7/13/2010 NOTS CCSIMMSM Notice Of Service Timothy Hansen 
8/3/2010 MOTN CCWRIGRM Plaintiffs State of Idaho and Idaho State Tax Timothy Hansen 
Commissions Motion to Compel 
AFFD CCWRIGRM Affidavit of Brett T Delange Timothy Hansen 
MEMO CCWRIGRM Memorandum in Support of Motion to Compel Timothy Hansen 000004
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State of Idaho, eta!. vs. Native Wholesale Supply Company 
State of Idaho, Idaho State Tax Commission vs. Native Wholesale Supply Company 























































Hearing Scheduled (Motion for Summary 
Judgment 10/26/2010 03:00 PM) 
Notice Of Hearing (08/24/10) 
Notice Of Hearing (10/26/10) 
Hearing Scheduled (Hearing Scheduled 
08/24/2010 04:00 PM) Motion to Comopel 
Reply Memorandum In Support Of Motion For 
Permission To Appeal The Court's Memorandum 
Hearing result for Hearing Scheduled held on 
08/24/2010 04:00 PM: Hearing Vacated Motion 
to Comopel 
Hearing result for Motion held on 08/24/2010 
04:00 PM: District Court Hearing Held 
Court Reporter: V. Gosney 
Number of Transcript Pages for this hearing 
estimated: Motion for Appeal of the Court's May 
20, 2010 Memorandum, Decision and Order ­
less than 100 
Stipulation to Modify Briefing Deadlines 
Transcript Filed - 08-24-10 
Order Overruling Defendant's Objections to 
Proposed Preliminary Injunction Order and 
Denying Defendant's Motions: (1) for Permission 
to Appeal May 20,2010 Memorandum Decision 
and Order; and (2) for Stay of May 20, 2010 
Memorandum Decision and Order 
Notice Of Service 
Order Modifying Briefing Deadlines 
Notice Of Service 
Defendant's Memorandum of Law in Support of 
its Opposition to Plaintiffs' Motion for Summary 
Judgment 
Affidavit of Samuel A Diddle in Support of 
Opposition to Plaintiffs' Motion for Summary 
JUdgment 
Reply Memorandum in Support of Motion for 
Summary Judgment 
Fourth Affidavit of Beth A Kittlemen 
Hearing result for Motion for Summary Judgment 
held on 10/26/2010 03:00 PM: District Court 
Hearing Held 
Court Reporter: V. Gosney 
Number of Transcript Pages for this hearing 
estimated: less than 100 
Memorandum Decision and Order 
Motion for Reconsideration of A Portion of 
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State of Idaho, eta!. vs. Native Wholesale Supply Company 
State of Idaho, Idaho State Tax Commission vs. Native Wholesale Supply Company 
Date Code User Judge 
12/10/2010 ANSW CCAMESLC Answer (Diddle for Native Wholesale) Timothy Hansen 
12/13/2010 ORDR CCCHILER Permanent Injunction Order Timothy Hansen 
12/16/2010 NOHG CCLATICJ Notice Of Hearing re Motion for Reconsideration Timothy Hansen 
of a Portion of Memorandum Decision and Order 
of November 26, 2010 (02/08/11 @ 3 pm) 
HRSC CCLATICJ Hearing Scheduled (Motion 02/08/2011 03:00 Timothy Hansen 
PM) Motion for Reconsideration of a Portion of 
Memorandum Decision and Order of November 
26,2010 
12/29/2010 MOTN CCRANDJD Motion to Deny Defendants Jury Demand Timothy Hansen 
AFFD CCRANDJD Affidavit of Roderick Howard Timothy Hansen 
MEMO CCRANDJD Memorandum in Support of Motion for Civil Timothy Hansen 
Penalties 
MEMO CCRANDJD Memorandum in Opposition to Motion to Timothy Hansen 
Reconsider and in Support of Motion to Deny Jury 
Demand 
NOHG CCRANDJD Notice Of Hearing re Motion to Deny Jury Timothy Hansen 
Demand (2.8.11 @3:30pm) 
HRSC CCRANDJD Hearing Scheduled (Motion 02/08/2011 03:30 Timothy Hansen 
PM) Motion to Deny Defendants Jury Demand 
1/10/2011 MOTN MCBIEHKJ Motion to Vacate Hearing or Request for Status Timothy Hansen 
Conference 
1/13/2011 NOHG CCGARDAL Notice Of Telephonic Status Conference 2.18.11 Timothy Hansen 
@2:30 pm 
HRSC CCGARDAL Hearing Scheduled (Status 02/18/2011 02:30 Timothy Hansen 
PM) telephonic 
CONT DCOLSOMA Continued (Status 01/18/2011 02:30 PM) Timothy Hansen 
telephonic 
MEMO CCSULLJA Plaintiffs' Memorandum in Opoosition to Timothy Hansen 
Defendant's Motion to Vacate Hearing 
NTCH CCSWEECE Amended Notice Of Telephonic Conference Timothy Hansen 
Hearing (01-18-11 @2:30pm) 
1/14/2011 MEMO CCMASTLW Memorandum in Reponse to Opposition to Motion Timothy Hansen 
to Vacate Hearing Date 
1/18/2011 NOHG CCLATICJ Notice of Hearing on Defendant's Motion to Timothy Hansen 
Vacate Hearing (01/18/11 @ 2:30 pm) 
DCHH DCOLSOMA Hearing result for Status held on 01/18/2011 Timothy Hansen 
02:30 PM: District Court Hearing Held 
Court Reporter: V. Gosney 
Number of Transcript Pages for this hearing 
estimated: telephonic - Defendant's Motion to 
Vacate Hearing - less than 100 
HRSC DCOLSOMA	 Hearing Scheduled (Motion 01/31/2011 02:00 Timothy Hansen 
PM) 
1/19/2011 NOTC CCHOLMEE Notice of Appeal	 Timothy Hansen 
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Page 6 of 7 Case: CV-OC-2008-15228 Current Judge: Timothy Hansen 
State of Idaho, eta!. vs. Native Wholesale Supply Company 
State of Idaho, Idaho State Tax Commission vs. Native Wholesale Supply Company 
Date Code User Judge 
1/25/2011 MEMO MCBIEHKJ Memorandum in Reply to Opposition to Motion to 
Reconsider and in Opposition to Motion to Deny 
Timothy Hansen 
1/31/2011 DCHH DCOLSOMA Hearing result for Motion held on 01/31/2011 
02:00 PM: District Court Hearing Held 
Court Reporter: V. Gosney 
Number of Transcript Pages for this hearing 
estimated: less than 100 
Timothy Hansen 
2/1/2011 MEMO CCMASTLW Memorandum in Opposition to Motion for Civil 
Penalties 
Timothy Hansen 
AFFD CCMASTLW Affidavit of Samuel A. Diddle Timothy Hansen 
2/7/2011 MEMO DCHOPPKK Memorandum Decision and Order on Defendant's 
Motion for Reconsideration 
Timothy Hansen 
2/8/2011 DCHH DCOLSOMA Hearing result for Motion held on 02/08/2011 
03:30 PM: District Court Hearing Held 
Timothy Hansen 
Court Reporter: V. Gosney 
Number of Transcript Pages for this hearing 
estimated: less than 100 
3/9/2011 MEMO DCHOPPKK	 Memorandum Decision and Order on Civil Timothy Hansen 
Penalty 
3/31/2011 JDMT DCOLSOMA	 judgment Timothy Hansen 
CDIS DCOLSOMA	 Civil Disposition entered for: Native Wholesale Timothy Hansen 
Supply Company, Defendant; Idaho State Tax 
Commission, Plaintiff; State of Idaho, Plaintiff. 
Filing date: 3/31/2011 
STAT DCOLSOMA	 STATUS CHANGED: Closed Timothy Hansen 
4/14/2011 MEMC CCWRIGRM	 Memorandum Of Costs And Attorney Fees Timothy Hansen 
AFFD CCWRIGRM	 Affidavit in Support of Memorandum Timothy Hansen 
4/15/2011 REMT CCSIMMSM	 Remittitur - Dismissed - Supreme Court Docket Timothy Hansen 
No. 38465 
4/28/2011 OBJC CCSWEECE	 Objection To Memorandum Of Costs And Timothy Hansen 
Attorneys Fees 
5/4/2011 MEMO CCWRIGRM	 Reply Memorandum in Support of an Award of Timothy Hansen 
Costs and Attorney Fees 
NOTH CCWRIGRM	 Notice Of Hearing (06/02/11 @ 3:00pm) Timothy Hansen 
HRSC CCWRIGRM	 Hearing Scheduled (Hearing Scheduled Timothy Hansen 
06/02/2011 03:00 PM) Costs and Attorney Fees 
STAT CCWRIGRM	 STATUS CHANGED: Closed pending clerk Timothy Hansen 
action 
5/5/2011 CCLUNDMJ	 Notice of Appeal (Diddle for: Native Wholesale Timothy Hansen 
Supply Company (defendant) 
5/11/2011 HRVC CCNELSRF	 Hearing result for Hearing Scheduled held on Timothy Hansen 
06/02/2011 03:00 PM: Hearing Vacated Costs 
and Attorney Fees 
HRSC CCNELSRF	 Hearing Scheduled (Hearing Scheduled Timothy Hansen 
06/14/2011 03:00 PM) (Amended) Cost and 
Fees 
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State of Idaho, eta!. vs. Native Wholesale Supply Company 
State of Idaho, Idaho State Tax Commission vs. Native Wholesale Supply Company 
Date Code User 
6/14/2011 DCHH DCOLSOMA Hearing result for Hearing Scheduled held on 
06/14/2011 03:00 PM: District Court Hearing Hell 
Court Reporter: V. Gosney 
Number of Transcript Pages for this hearing 
estimated: (Amended) Cost and Fees - less than 
100 
8/1/2011 MEMO DCHOPPKK Memorandum Decision and Order on Costs and 
Attorneys Fees 
8/8/2011 NOTC CCTHIEBJ Notice Of Transcript Lodged - Supreme Court 









A'If" - '.uu 1 ;LAWRENCE G. WASDEN 
ATTORNEY GENERAL ,J. DAVID NAVJ\fmO 1,~lerk
STATE OF IDAHO By A 3A"H)[i' 
)::'!:'~.'T' 
BRETT T. DeLANGE (ISB No. 3628) 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State St., Lower Level 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Attorneys for the State of Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
STATE OF IDAHO by and through ) 
LAWRENCE G. WASDEN, Attorney ) 
General, and the IDAHO STATE TAX ) Case No. 
COMMISSION, ) 
Plaintiffs, ~ cv DC 
) VERIFIED 
vs. ) COMPLAINT 
) 
NATIVE WHOLESALE SUPPLY ) 
COMPANY, a corporation, and Does 1 ) 
through 20, ) 
) 
__----=D=---=..:eft=..=e=n-=.d=a=nt.::..:.. ) 
BACKGROUND-Applicable Idaho Tobacco Laws 
1. In 1999, the Idaho Legislature found that cigarette smoking presents serIOUS 
public health concerns to the State of Idaho and to Idaho citizens. Idaho Code § 39-7801(a). 
Indeed, the Legislature has determined that "[t]obacco is the number one killer in Idaho causing 
more deaths by far than alcohol, illegal drugs, car crashes, homicides, suicides, fires and AIDS 
combined," and that tobacco usage is "the single most preventable cause of death and disability 
in Idaho." Idaho Code § 39-5701. 
2. Noting that the Surgeon General of the United States has also determined that 
smoking causes lung cancer, heart disease and other serious diseases, the Idaho Legislature 
VERIFIED COMPLAINT - 1
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found that cigarette smoking presents serious financial concerns for the State of Idaho. Under 
certain health-care programs, the State may have a legal obligation to provide medical assistance 
to eligible persons for health conditions associated with cigarette smoking, and those persons 
may have a legal entitlement to receive such medical assistance. Idaho Code § 39-7801 (a) and 
(b). Under these programs, the Legislature found, the State pays millions of dollars each year to 
provide medical assistance to persons for health conditions associated with cigarette smoking. 
Idaho Code § 39-7801(c). 
3. The Legislature further determined that the financial burdens imposed on the 
State by cigarette smoking should be borne by tobacco product manufacturers, rather than by the 
State, to the extent that such manufacturers either determine to enter into settlement agreements 
with the State or are found culpable by the courts. Idaho Code § 39-7801(d). 
4. On November 23, 1998, leading United States tobacco product manufacturers 
entered into a settlement agreement, entitled the "Master Settlement Agreement," with the State 
of Idaho. The Master Settlement Agreement obligates these manufacturers to pay substantial 
sums to the State (tied in part to their volume of sales); to fund a national foundation devoted to 
the pursuit of public health interests; and to make substantial changes in their advertising and 
marketing practices and corporate culture with the intention of reducing underage smoking. 
Idaho Code § 39-7801(e). 
5. Promptly thereafter, the Idaho Legislature declared that it would be contrary to 
the policy of the State of Idaho if tobacco product manufacturers could determine not to enter 
into such a settlement agreement (nonparticipating tobacco product manufacturers) and thereby 
use the resulting cost advantage to derive large profits in the years before liability may arise, 
without ensuring that the State will have an eventual source of recovery from them if they are 
proven to have acted culpably. This legislative determination was driven, in part, by the fact that 
many diseases caused by tobacco usage often do not appear until many years after the affected 
individual begins smoking. Idaho Code § 39-7801(a) and (t). 
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6. The Idaho Legislature thus determined that it is in the interest of the State of 
Idaho to require that nonparticipating tobacco product manufacturers establish a reserve fund to 
guarantee a source of compensation and to prevent such manufacturers from deriving large, 
short-term profits and then becoming judgment-proof before liability may arise. Idaho Code § 
39-7801(f). 
7. Accordingly, shortly after the Master Settlement Agreement was signed, the Idaho 
Legislature passed the Idaho Tobacco Master Settlement Agreement Act (the Master Settlement 
Agreement Act). In essence, the Master Settlement Agreement Act requires "tobacco product 
manufacturers" to either: (1) "[b]ecome a participating manufacturer (as that term is defined in 
Section II(jD of the Master Settlement Agreement) and generally perform its financial 
obligations under the Master Settlement Agreement," or (2) place into a qualified escrow fund 
the amounts required by Idaho Code Section 39-7803(b)(1) of the Master Settlement Agreement 
Act. 
8. In 2003, the Idaho Legislature decided that violations of the Master Settlement 
Agreement Act threatened not only the integrity of Idaho's agreement with the tobacco 
companies, but also the fiscal soundness of the state and public health and responded with 
procedural enhancements to help prevent such violations through adoption of the Idaho Tobacco 
Master Settlement Agreement Complementary Act (the Complementary Act), codified at Title 
39, Chapter 84, Idaho Code. Idaho Code § 39-8401. Idaho Code Section 39-8403(3) of the 
Complementary Act, in part, makes it unlawful for any person to sell, offer or possess, acquire, 
hold, own, import, or cause to import for sale or distribution in Idaho cigarettes of a tobacco 
product manufacturer or brand family not included on Idaho's Directory of Compliant Tobacco 
Product Manufacturers and Brand Families (Idaho Compliant Tobacco Manufacturer Directory). 
9. At all relevant times, the Idaho Legislature has required any person who sells 
cigarettes to another wholesaler or to retailers for the purpose of resale to obtain from the Idaho 
State Tax Commission a cigarette permit, pursuant to Title 63, Chapter 25, Idaho Code. 
VERIFIED COMPLAINT - 3 
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10. Idaho law also provides that violations of the Complementary Act also constitute 
unfair trade practices in violation of the Idaho Consumer Protection Act (Consumer Protection 
Act). Idaho Code § 39-8406(5). 
BACKGROUND-Native Wholesale Supply Company Violations 
11. This lawsuit is being filed because Defendant Native Wholesale Supply Company 
(Native Wholesale) has sold millions of cigarettes in violation of the Idaho laws mentioned 
above. Despite having been warned in writing of these multiple and various violations of Idaho 
law, Native Wholesale has continued to ignore and act in defiance of these laws. These unlawful 
actions, spelled out below, undermine and undercut the Idaho Legislature's stated goals and 
concerns with respect to tobacco sales and usage. 
12. Specifically, since January 2004, Native Wholesale has sold at wholesale over 90 
million cigarettes to retailers in Idaho without obtaining the permit required by Idaho's cigarette 
tax laws in chapter 25, Title 63, Idaho Code. 
13. Furthermore, all of these cigarette sales are of brand families and of 
manufacturers that are not and have never been on the Idaho Compliant Tobacco Manufacturer 
Directory. 
14. Given Native Wholesale's decision to continue to sell cigarettes in violation of 
Idaho law after having been apprised in writing of the Idaho laws being violated, Native 
Wholesale will continue to violate Idaho law and undermine Idaho's stated goals and policies 
related to tobacco usage and sales until it is stopped and deterred. 
15. Native Wholesale's actions also violate an injunction issued by the District Court 
in and for the Fourth Judicial District, Ada County, that enjoins Canadian tobacco products 
manufacturer Grand River Enterprises Six Nations (Grand River) from selling any cigarettes in 
Idaho "whether directly or through a distributor, retailer or similar intermediary or 
intermediaries," because with knowledge of this injunction Native Wholesale has acted as an 
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agent or intennediary for Grand River and aided and abetted Grand River in the sale of cigarettes 
in Idaho. 
JURISDICTION-Subject Matter Jurisdiction 
16. This Court has subject matter jurisdiction over the parties and this matter pursuant 
to the Complementary Act, the Consumer Protection Act, and the cigarette tax laws in chapter 
25, Title 63, Idaho Code. 
JURISDICTION-Personal Jurisdiction 
17. Pursuant to Idaho Code Section 5-514, the Complementary Act, the Consumer 
Protection Act, and the cigarette tax laws in chapter 25, Title 63, Idaho Code, this Court has 
personal jurisdiction over Defendant Native Wholesale. 
18. Specifically, for purposes of Idaho Code Section 5-514, Defendant Native 
Wholesale is a corporation that has sold, offered for sale, imported, caused to be imported, and 
profited from the sale of, over 90 million cigarettes to persons within the state of Idaho, thus 
transacting business within this State and purposely and voluntarily availing itself of the 
privilege of conducting activities within the state of Idaho. 
19. For purposes of the Complementary Act, Defendant Native Wholesale is a person 
that has sold or offered for sale over 90 million cigarettes of tobacco product manufacturers or 
brand families not included on Idaho's Compliant Tobacco Manufacturer Directory. 
20. For purposes of the Consumer Protection Act, Defendant Native Wholesale is a 
person that has engaged in trade and commerce and committed acts declared by Idaho law to 
constitute unfair and deceptive trade practices under the Consumer Protection Act. 
21. For purposes of the cigarette tax laws in chapter 25, Title 63, Idaho Code, 
Defendant Native Wholesale has sold, or distributed for sale, over 90 million cigarettes at 
wholesale to Idaho retailers. 




22. Lawrence G. Wasden is the Attorney General of the State of Idaho. He is 
authorized, and has the duty, pursuant to Idaho Code Sections 39-8406, and 39-8407 of the 
Complementary Act, to investigate and prosecute violations of the Act on behalf of the State of 
Idaho. Violations of the Complementary Act are also deemed unfair trade practices under the 
Consumer Protection Act. Idaho Code § 38-8406(5). Attorney General Wasden is authorized, 
and has the duty, pursuant to Idaho Code Section 48-606, to enforce the terms of the Consumer 
Protection Act. 
23. The Idaho State Tax Commission, established by Idaho Code Section 63-101(2), 
is the constitutional tax commission prescribed in section 12, article VII of the constitution of the 
State of Idaho. It is authorized, and has the duty, pursuant to Idaho Code Sections 63-105 and 
63-2519 to investigate, prosecute and enjoin violations of the cigarette tax laws in chapter 25, 
Title 63, Idaho Code. 
24. Upon information and belief, Defendant Native Wholesale is a closely held 
corporation chartered by the Sac and Fox Tribe of Oklahoma. Native Wholesale has its principal 
place of business in the state of New York. 
25. The true names and capacities of defendants sued in this Verified Complaint 
under the fictitious names of Does 1 through 20 are unknown to the Plaintiffs at this time. 
Plaintiffs will amend this Verified Complaint to show the true names of each when this has been 
ascertained. Defendants sued herein as Does 1 through 20 are, at all relevant times, engaged 
with Defendant Native Wholesale in the activities and conduct complained of in this Verified 
Complaint. 
26. Whenever reference is made in this Verified Complaint to any act of Defendant 
Native Wholesale, such allegations shall mean Native Wholesale, through its agents, employees, 
or representatives, did or authorized such acts while actively engaged in the management, 
direction or control of the affairs of Native Wholesale's cigarette importing and wholesale 
business while acting within the scope and course of their duties. 
VERIFIED COMPLAINT - 6 000014
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27. Because Defendant Native Wholesale is a non-resident of the State of Idaho, 
venue is proper in this Court pursuant to Idaho Code Section 5-404 and Idaho Code Section 48­
606(2) of the Consumer Protection Act. 
VIOLATIONS OF IDAHO LAW-Complementary Act 
28. Since at least January 1, 2004, Defendant Native Wholesale has acquired, held, 
owned, possessed, transported, imported and/or caused to be imported for sale and distribution in 
Idaho large numbers of cigarettes. None of the cigarettes sold nor the cigarette's manufacturer 
has ever been listed on the Idaho Compliant Tobacco Manufacturer Directory. 
29. Specifically, Defendant Native Wholesale acquired, held, owned, possessed, 
transported, imported and/or caused to be imported for sale and distribution in Idaho Seneca and 
Opal brand family cigarettes manufactured by Grand River. The cigarettes at issue were 
shipped, imported, or caused to be imported from the Nevada International Trade Corporation, a 
Foreign Trade Zone located in Las Vegas, Nevada, and sold to retail outlets located in the State 
of Idaho for sale in Idaho. 
30. During the past four calendar years, Defendant Native Wholesale acquired, held, 
owned, possessed, transported, imported and/or caused to be imported for sale and distribution in 
Idaho to Idaho retailers at least the following amounts of Seneca and Opal brand cigarettes 





2008 to date: 5,836,000 
31. Since the inception of the Idaho Compliant Tobacco Manufacturer Directory in 
2003, the Seneca brand of cigarettes has never been listed in the Directory. 
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32. Since the inception of the Idaho Compliant Tobacco Manufacturer Directory in 
2003, the Opal brand of cigarettes has never been listed in the Directory. 
33. Since the inception of the Idaho Compliant Tobacco Manufacturer Directory in 
2003, Grand River, the manufacturer of the Seneca and Opal cigarettes brands, has never been 
listed in the Directory. 
34. By its foregoing actions, Defendant Native Wholesale has violated Idaho Code 
Section 39-8403(3)(c) of the Complementary Act. 
35. On September 5, 2002 the Fourth Judicial Court, Ada County in case number CV 
OC 0205249M, entitled State of Idaho, by and through Alan G. Lance, Attorney General, v. 
Grand River Enterprises, entered judgment, in part, enjoining Grand River from selling any 
cigarettes in Idaho "whether directly or through a distributor, retailer or similar intermediary or 
intermediaries" until Grand River takes steps to comply with Idaho law, including establishing a 
qualified escrow fund (as defined by Idaho Code Section 39-7802(f) of the Master Settlement 
Agreement Act) and certifying its compliance to the Attorney General, neither of which Grand 
River has done. 
36. On June 5, 2008, the Idaho Attorney General's Office mailed a letter, certified 
mail, return receipt requested, to the president of Defendant Native Wholesale, Arthur Montour. 
The letter was sent to Native Wholesale's mailing and street addresses. A true and correct copy 
of this letter and of the return receipts, signed on June 9 and 10, 2008, are attached to this 
Verified Complaint as Exhibit A and incorporated in this Verified Complaint as though fully set 
forth. Among other things the letter informs Native Wholesale of the Complementary Act and of 
the injunction described in paragraph 35, and asks Native Wholesale to cease its sales and 
shipping of Grand River cigarettes to Idaho retailers. The letter asks Native Wholesale to 
confirm its compliance with this request. 
37. Despite receiving the letter described in paragraph 36, Defendant Native 
Wholesale has continued to acquire, hold, own, possess, transport, import and/or cause to be 
imported for sale and distribution in Idaho Seneca and Opal brand cigarettes, in knowing 
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violation of the injunction described in paragraph 34 and that such sales and shipments violate 
the Complementary Act. Specifically, on June 13, 2008, Native Wholesale imported and/or 
caused to be imported for sale and distribution into Idaho 1,460,000 Seneca and Opal brand 
cigarettes manufactured by Grand River. On July 21, 2008, Native Wholesale imported and/or 
caused to be imported for sale and distribution into Idaho 1,634,000 Seneca and Opal brand 
cigarettes manufactured by Grand River. 
38. The State is informed and believes and on that basis alleges that since at least 
January 1, 2004, Defendant Native Wholesale and Grand River have operated under an 
agreement or business arrangement by which Native Wholesale imports into the United States 
and distributes to persons or businesses operating on Indian land in Idaho and other states 
cigarettes manufactured by Grand River. 
VIOLATIONS OF IDAHO LAW-Consumer Protection Act 
39. By its foregoing actions, Defendant Native Wholesale's violations of the 
Complementary Act constitute unfair and deceptive trade practice in violation of the Idaho 
Consumer Protection Act, Chapter 6, Title 48, of the Idaho Code. 
VIOLATIONS OF IDAHO LAW-Cigarette Tax Laws. 
40. Since January 2004, Defendant Native Wholesale's sales of 90 million cigarettes 
has been to Idaho retailers for purposes of resale. 
41. At no time has Defendant Native Wholesale applied for nor possessed a cigarette 
permit as required by Idaho Code Section 63-2503(1). 
42. By its foregoing actions, Defendant Native Wholesale has violated Idaho Code 
Section 63-2503(1). 
FIRST CAUSE OF ACTION-Idaho Complementary Act 
43. The State incorporates by reference the allegations contained in the preceding 
paragraphs. 
44. Defendant Native Wholesale Supply Company was notified in writing of its 
responsibilities as a seller of cigarettes under the Complementary Act. Specifically, Native 





Wholesale was advised, in part, that the Complementary Act prohibits transporting, importing, or 
causing to be imported cigarettes that are not included on the Idaho Compliant Tobacco 
Manufacturer Directory. Despite receiving such notice, Native Wholesale has declined to stop 
its illegal sales into Idaho and continues to violate the Complementary Act's provisions by 
selling cigarette brand families manufactured by tobacco product manufacturers that are not 
included on the Idaho Compliant Tobacco Manufacturer Directory. Native Wholesale's tobacco 
sales of cigarettes of tobacco product manufacturers or brand families that are not included on 
the Idaho Compliant Tobacco Manufacturer Directory violate Idaho Code Section 39-8403(3) of 
the Complementary Act. 
45. Idaho Code Section 39-8406(1) of the Complementary Act states that each sale or 
offer to sell of a cigarette in violation of Idaho Code Section 39-8403(3) of that Act constitutes a 
separate violation and provides that each sale or offer to sell, and each cigarette possessed in 
violation of Section 39-8403(3), shall constitute a separate violation. For each violation, the 
Court may impose a civil penalty in an amount not to exceed the greater of five hundred percent 
(500%) of the retail value of the cigarettes or five thousand dollars ($5,000) upon a 
determination of violation of Section 39-8403(3). 
SECOND CAUSE OF ACTION-Idaho Consumer Protection Act 
46. The State incorporates by reference the allegations contained in the preceding 
paragraphs. 
47. By its foregoing actions, Defendant Native Wholesale Supply Company's 
violations of the Complementary Act constitute unfair and deceptive trade practices in violation 
of the Idaho Consumer Protection Act, Chapter 6, Title 48, of the Idaho Code. 
48. Idaho Code Sections 48-606 and 48-607 of the Consumer Protection Act state, in 
part, that for acts declared violations of the Consumer Protection Act, the Attorney General may 
seek, and the Court may: 






B.	 Enjoin any method, act, or practice that violates the Consumer Protection Act. 
C.	 Assess a civil penalty in an amount up to $5,000 per violation of the provisions of 
the Consumer Protection Act. 
D.	 Award the Attorney General reasonable expenses, investigative cost and attorney 
fees. 
THIRD CAUSE OF ACTION-Idaho Cigarette Tax Laws 
49. The Tax Commission incorporates by reference the allegations contained in the 
preceding paragraphs. 
50. Defendant Native Wholesale Supply Company has sold over 90 million cigarettes 
to Idaho retailers for purposes of resale without applying for nor possessing a cigarette permit as 
required by Idaho Code Section 63-2503(1). 
51. By its foregoing actions, Defendant Native Wholesale has violated Idaho Code 
Section 63-2503(1). 
52. Idaho Code Section 63-2519 authorizes the Tax Commission to seek and the 
Court to enjoin the continuance of the business of such person operating in violation of Idaho 
Code Section 63-2503(1). 
REQUEST FOR RELIEF 
I.	 The State respectfully asks that this Court: 
1. Find that Defendant Native Wholesale Supply Company has violated Idaho Code 
Section 39-8403(3)(c) of the Complementary Act. 
2. Find pursuant to Idaho Code Section 39-8403(4) of the Complementary Act that the 
Defendant Native Wholesale's violations of Idaho Code Section 39-8403(3)(c) constitute unfair 
and deceptive trade practices in violation of the Idaho Consumer Protection Act, Chapter 6, Title 
48, ofthe Idaho Code. 
3. Preliminarily and permanently enjoin Defendant Native Wholesale from any future 
violation of Idaho Code Section 39-8403(3)(c) of the Complementary Act, pursuant to Idaho 
Code Sections 48-606(1)(b) of the Consumer Protection Act. 
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4. Find that Defendant Native Wholesale's multiple violations of the Complementary 
Act constitute separate violations thereof; and award judgment against Native Wholesale for civil 
penalties in the amount of five hundred percent (500%) of the retail value of the cigarettes 
unlawfully sold, or five thousand dollars ($5,000) per violation, whichever is greater. 
5. Find that Defendant Native Wholesale's multiple violations of the Complementary 
Act constitute separate violations of the Idaho Consumer Protection Act; and award judgment 
against Native Wholesale for civil penalties in the amount of five thousand dollars ($5,000) per 
violation. 
6. Order that any profits, gain, gross receipts or other benefit derived by Defendant 
Native Wholesale from its violations of the Complementary Act be disgorged and paid to the 
state treasurer for deposit in the general fund, as provided by Idaho Code Section 39-8407(6) of 
the Complementary Act. 
7. Award judgment against the Defendant Native Wholesale for all of the State's 
reasonable costs, expenses, and attorney's fees in bringing this action, as authorized by Idaho Code 
Section 39-8407(5) of the Complementary Act and Idaho Code Section 48-606(1 )(f) of the 
Consumer Protection Act. 
8. Award the State such other, further, or different relief, as the Court considers 
appropriate. 
II. The Tax Commission respectfully asks that this Court: 
9. Find that Defendant Native Wholesale has violated Idaho Code Section 63-2503(1). 
10. Preliminarily and permanently enjoin Defendant Native Wholesale from any future 
violation ofIdaho Code Section 63-2503(1), pursuant to Idaho Code Section 63-2519 . 
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11. Award the Tax Commission such other, further, or different relief, as the Court 
considers appropriate. 
DATED this ILf H- of August, 2008. 
LAWRENCEG. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
By~kl 
BRETT T. DeLANGE 
Deputy Attorney Gene al 
Consumer Protection Division 
IDAHO STATE TAX COMMISSION 
By I~lq~QW'Y} /~ ~ r 
THEODORE V. SP 
Deputy Attorney Gen 
State Tax Commission 




STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Beth A. Kittelmann, being first duly sworn on oath, deposes and says that she is a Paralegal 
in the Consumer Protection Division of the Office of the Attorney General, that she has read the 
foregoing Verified Complaint, and that the facts therein are true to the best of her knowledge, 
information, and belief. 
~~~.~,>~
 
Beth A. Kittelmann \ 
Paralegal 
i1-fL /1"




JENNIFER L. BITHELL I ~/&LMNOTARY 
NOTARY PUBLIC Residence: !JIk;v elfAA, :zd~STATE OF IDAHO 
~~~~~~tJli,~~~,~"t ...+ Commission Expires: II - 30 ~ /3 
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STATE OF IDAHO 
OFFICE OF THE ATIORNEY GENERAL 
LAWRENCE G. WASDEN 
June 5, 2008 
VIA CERTIFIED MAIL; RETURN RECEIPT REQUESTED 
Arthur Montour, Jr.
 






P.O Box 214 
Gowanda, NY 14070 
Re:	 Notice of Apparent Liability Under Idaho law-Violations of Idaho's Tobacco 
Master Settlement Agreement Complementary Act (Complementary Act) 
Dear Mr. Montour: 
It has come to our attention that Seneca brand cigarettes manufactured by Grand River 
Enterprises Six Nations, Ltd. (Grand River Enterprises), imported by your company and held at 
the Nevada International Trade Corporation, Foreign Trade Zone #89, in Las Vegas, Nevada, 
have been sold and shipped at your company's direction from that location to at least one 
purchaser in the State of Idaho, namely War Path, North 165 Hwy 95, Plummer, ID 83851. 
Idaho Code § 39-8403(3) of the Complementary Act makes it unlawful for any person to 
sell, offer for sale, possess, acquire, hold, own, import, or cause to import for sale or distribution 
in Idaho cigarettes of a tobacco product manufacturer or brand family not on the Idaho Directory 
of Compliant Tobacco Product Manufacturers and Brand Families (Idaho's Directory). Neither 
Seneca brand cigarettes nor Grand River Enterprises are listed on Idaho's Directory. 
Additionally, sale in Idaho of cigarettes manufactured by Grand River Enterprises, including 
Seneca, have been enjoined by order dated September 5, 2002, of the Fourth Judicial Court, in 
and for the County of Ada, State of Idaho, in the case entitled State of Idaho, by and through 
Alan G. Lance, Attorney General, v. Grand River Enterprises, Case No. CV OC 0205249M. 
EXHIBIT 
I	 \\Consumer Protection Division
 
Len B. Jordan Building, Lower Level, P.o. Box 83720, Boise, Idaho 83720-001 0
 
Telephone: (208) 334-2424, FAX: (208) 334-4151 




Arthur Montour, Jr. 
June 5, 2008 
Page 2 
The purpose of this letter is to advise you of these violations and demand that all sales 
and shipping of Grand River Enterprise cigarettes, including Seneca brand cigarettes, into Idaho 
immediately cease. Please let me know by return letter, within the next two weeks, whether you 
will comply with this request. If we have not received a response from you by then confirming 
that you will comply with this request, the Office of the Idaho Attorney General reserves the 
right to bring an action to address these illegal sales. 
Very truly yours, 
BRETT T. DELANGE 
Deputy Attorney General 



















U.S. Postal Service 
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(Domestic Mail Only; No Insurance Coverage Provided) 
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
BRETT T. DeLANGE (ISB No. 3628) 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 W. Jefferson, St., Second Floor 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Attorneys for the State of Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through )
 
LAWRENCE G. WASDEN, Attorney )
 




) PLAINTIFFS STATE OF IDAHO 
Plaintiffs, ) AND THE IDAHO STATE TAX 
) COMMISSION'S MOTION FOR A 
vs. ) PRELIMINARY INJUNCTION 
) 
NATIVE WHOLESALE SUPPLY )
 







Plaintiffs the State of Idaho, by and through its Attorney General, Lawrence G. Wasden, 
and the Idaho State Tax Commission (collectively "the State"), move this Court, pursuant to title 
48, chapter 6, Idaho Code, and Rule 65 of the Idaho Rules of Civil Procedure, to issue a 
preliminary injunction enjoining and restraining Defendant Native Wholesale Supply Company 
("Native Wholesale") and its employees, agents, successors, assigns, affiliates, distributors, and 
all other persons acting in concert with Native Wholesale and who receive actual notice of the 
preliminary injunction, from directly or indirectly: 
1. Engaging in the conduct described in the Verified Complaint 
which is alleged to be in violation of the Tobacco Master Settlement Agreement 
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Complementary Act ("Complementary Act"), codified at Title 39, Chapter 84, 
Idaho Code and the Idaho Consumer Protection Act, codified at Title 48, Chapter 
6, Idaho Code, including, specifically, transporting, importing, or causing to be 
imported cigarettes that are not included on Idaho's Directory of Compliant 
Tobacco Product Manufacturers and Brand Families ("the Idaho Directory"); and 
2. Engaging in the conduct described in the Verified Complaint 
which is alleged to be in violation of Idaho's cigarette tax laws, codified at Title 
63, Chapter 25, Idaho Code, including, specifically, the selling of cigarettes at 
wholesale without first applying for and possessing a cigarette permit as required 
by Idaho Code Section 63-2503(1). 
The State's motion for a preliminary injunction is based on the allegations contained in 
the State's Verified Complaint, the April 9, 2009 Affidavit of Beth Kittelmann ("Kittelmann 
Affidavit"), the April 8, 2009 Affidavit of Don Anderson ("Anderson Affidavit"), and all 
pleadings previously filed in this matter. The Verified Complaint and Kittelmann and Anderson 
Affidavits reveal that Native Wholesale has engaged in acts and practices in violation of the 
Complementary and Consumer Protection Acts and Idaho's cigarette tax laws and continues to 
do so today. 
DATED this 9th day of April, 2009. 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
ST~TE OF IDAHO (' 
BYiLAx::U~ 
BRETT T. DELANGli 
Deputy Attorney General 
Consumer Protection Division 
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I hereby certify that on the 9th day of April, 2009, I caused to be served, by the method 
indicated below, a true and correct copy of the foregoing, addressed to the following: 
Samuel A. Diddle IZl U.S. Mail 
Eberle, Berlin, Kading, Turnbow & 
McKlveen, Chartered 
1111 West Jefferson Street, Suite 530 
P.O. Box 1368 
CT'Hand Delivery
D Certified Mail, Return Receipt Requested 
D Overnight Mail 
D Facsimile 
Boise, ID 83701 
BRETT T. DELANGE 
Deputy Attorney General 
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
BRETT T. DeLANGE (ISB No. 3628) 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 W. Jefferson, St., Second Floor 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Attorneys for the State of Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 








) PLAINTIFFS STATE OF IDAHO 





IN SUPPORT OF MOTION FOR 
) PRELIMINARY INJUNCTION 
NATIVE WHOLESALE SUPPLY ) 
COMPANY, a corporation, and Does 1 ) 





For more than four years, Defendant l'J'ative Wholesale Supply Company ("Native 
Wholesale"), a foreign corporation, has systematically violated Idaho's tobacco sales and 
cigarette tax laws. It continues to do so today. Plaintiffs the State of Idaho ("the State"), and the 
Idaho State Tax Commission ("Tax Commission") have moved this Court to issue a preliminary 
injunction enjoining Native Wholesale and its employees, agents, successors, assigns, affiliates, 
distributors, and all other persons acting in concert with Native Wholesale and who receive 
actual notice of the preliminary injunction, from directly or indirectly: 
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1. Engaging in the conduct described in the Verified Complaint in 
violation of the Tobacco Master Settlement Agreement Complementary Act 
("Complementary Act"), codified at Title 39, Chapter 84, Idaho Code, and the 
Idaho Consumer Protection Act, codified at Title 48, Chapter 6, Idaho Code, 
including, specifically, transporting, importing, or causing to be imported 
cigarettes that are not included on Idaho's Directory of Compliant Tobacco 
Product Manufacturers and Brand Families ("the Idaho Directory"); and 
2. Engaging in the conduct described in the Verified Complaint in 
violation of Idaho's cigarette tax laws, codified at Title 63, Chapter 25, Idaho 
Code, including, specifically, the selling of cigarettes at wholesale without first 
applying for and possessing a cigarette permit as required by Idaho Code Section 
63-2503(1 ). 
The State's and the Tax Commission's motion for a preliminary injunction is based on 
the State's and the Tax Commission's Verified Complaint, the April 9, 2009 Affidavit of Beth 
Kittelmann ("Kittelmann Affidavit"), the April 8, 2009 Affidavit of Don Anderson ("Anderson 
Affidavit"), and all pleadings previously filed in this matter. The Verified Complaint and 
Kittelmann and Anderson Affidavits reveal that Native Wholesale has engaged in acts and 
practices in violation of the Complementary and Consumer Protection Acts and Idaho's cigarette 
tax laws and continues to do so today. 
Native Wholesale's Idaho law violations are straightforward. l Since January 2004, 
Native Wholesale has sold at wholesale over 100 million cigarettes to Idaho retailers, in violation 
of section 39-8403(3) of the Complementary Act. None of the cigarettes that Native Wholesale 
Indeed, there is no genuine issue of material fact regarding Native Wholesale's violations, and upon 
completion of relevant discovery into the scope and size of Native Wholesale's violations, the State and 
the Tax Commission anticipate bringing a motion for summary judgment. 
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has sold and continues to sell are of cigarette brand families that are listed on the Idaho 
Directory. Pursuant to Idaho Code Section 39-8406(5) of the Complementary Act, a violation of 
that Act also constitutes a violation of the Idaho Consumer Protection Act. In addition, Native 
Wholesale has failed to obtain the required tax permit to sell cigarettes at wholesale in Idaho, 
pursuant to Idaho Code Section 63-2503(1) ofIdaho's cigarette tax laws. 
The State's and the Tax Commission's Verified Complaint and the Kittelmann and 
Anderson Affidavits demonstrate that the State and the Tax Commission will prevail on the 
merits of their Verified Complaint. Additionally, the Verified Complaint and the Kittelmann and 
Anderson Affidavits indicate Native Wholesale's systemic, repeated, and continuing violations 
of Idaho law and the need to preliminarily enjoin such violations from continuing. Accordingly, 
the State and the Tax Commission respectfully request that this Court grant their motion and 
enter a preliminary injunction against Native Wholesale. 
STATEMENT OF FACTS 
Since at least January 1, 2004, Native Wholesale, a corporation located in New York, has 
acquired, held, owned, possessed, transported, imported, and/or caused to be imported for sale 
and distribution in Idaho two cigarette brands -- Seneca and Opal - that are manufactured by 
Canadian-based tobacco manufacturer Grand River Enterprises Six Nations, Ltd. ("Grand 
River,,).2 Native Wholesale's sales and shipments into Idaho have totaled over 100 million 
cigarettes. None of the Seneca and Opal brand cigarettes Native Wholesale has sold has ever 
been listed on the Idaho Directory and approved for sale.3 
On or about September 5, 2002, an Idaho district court issued an injunction ("2002 
injunction") against Grand River, prohibiting it from selling any cigarettes in Idaho "whether 
2 Kittelmann Affidavit at p. 2, ~ 3.
 
3 Kittelmann Affidavit at p. 2, ~ 4.
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directly or through a distributor, retailer or similar intermediary or intermediaries.,,4 The 2002 
injunction was based on Grand River's refusal to comply with the Idaho Tobacco Master 
Settlement Agreement Act (discussed in detail below). Because Grand River has yet to establish 
a qualified escrow fund, failed to certify its cigarettes to the Attorney General in compliance with 
Idaho's tobacco sales laws, and has not obeyed the district court's injunction, Grand River 
remains enjoined from selling cigarettes in Idaho. 5 
In February of 2008, the Attorney General obtained information indicating that, despite 
the district court's 2002 injunction, Grand River cigarettes were continuing to be sold into Idaho 
by Native Wholesale. Accordingly, on June 5, 2008, the Attorney General notified Native 
Wholesale of the 2002 injunction, and informed Native Wholesale that its cigarette sales violated 
the Complementary Act. 6 In his letter, the Attorney General instructed Native Wholesale to 
cease its unlawful selling and shipping of Grand River cigarettes to Idaho retailers.? 
Ignoring the Attorney General's June 5, 2008, letter, Native Wholesale continued to ship 
Seneca and Opal cigarette brands into Idaho. On June 13, 2008, Native Wholesale imported 
and/or caused to be imported into Idaho 1,460,000 Seneca and Opal brand cigarettes. 8 On July 
21, 2008, Native Wholesale imported and/or caused to be imported into Idaho 1,634,000 Seneca 
and Opal brand cigarettes.9 On August 21, 2008, two days after Native Wholesale was served 
with the summons and complaint in this case, Native Wholesale sold over 600,000 more 
4 Kittelmann Affidavit at p. 3 ~ 6. 
5 Kittelmann Affidavit at p. 3, ~ 7. 
6 Kittelmann Affidavit at p. 3, ~ 8. 
7 Kittelmann Affidavit at p. 3, ~ 8. 
8 Kittelmann Affidavit at p. 3, ~ 9. 
9 Kittelmann Affidavit at p. 3, ~ 9. 
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cigarettes, at wholesale, to an Idaho retailer. 10 In 2009, Native Wholesale has sold and shipped 
2,508,000 more cigarettes, at wholesale, to an Idaho retailer. II 
In total, since January 2004, Native Wholesale has imported and sold into Idaho over 100 
million Seneca and Opal brand cigarettes. 12 Because these cigarettes have never been listed on 
the Idaho Directory, Native Wholesale has violated and is violating the Complementary Act. 
Additionally, Native Wholesale has never applied for nor possessed a cigarette permit required 
by Idaho Code Section 63-2503. 13 Yet all of its 100 million plus cigarettes sales have been at 
wholesale. 14 Native Wholesale continues to violate Idaho's cigarette tax laws by importing 
cigarettes into Idaho and selling them at wholesale without the required cigarette permit required 
by Idaho's cigarette tax laws. 15 
After being served with the summons and complaint in this case, Native Wholesale 
removed this case to federal court. The removal was improper and the federal court granted the 
State's motion to remand. The removal did accomplish one thing, however. It allowed Native 
Wholesale to further delay the State and the Tax Commission from seeking the present injunctive 
relief and bringing Native Wholesale into compliance with Idaho law. 
10 Kittelmann Affidavit at p. 3, ~ 10.
 
II Kittelmann Affidavit at p. 3, ~ 11.
 
12 Kittelmann Affidavit at p. 4, ~ 12.
 
13 Anderson Affidavit at p. 2, ~ 4.
 
14 Anderson Affidavit at p. 2, ~~ 5-6.
 
15 Anderson Affidavit at p. 2, ~~ 5-6.
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THE CONSUMER PROTECTION ACT AND RULE 65 OF THE IDAHO RULES OF
 
CIVIL PROCEDURE AUTHORIZE THIS COURT TO ISSUE A PRELIMINARY
 




Idaho Code Section 38-8406(5) of the Complementary Act states that a person who 
violates Section 38-8403(3) of the Complementary Act "engages in an unfair and deceptive trade 
practice in violation of the Idaho consumer protection act." This has particular significance 
because, as spelled out below, the Attorney General is authorized under the Consumer Protection 
Act to seek a variety of equitable remedies, including obtaining preliminary injunctive relief. 
A.	 The Consumer Protection Act and Rule 65(e), I.R.C.P. Provide for the 
Issuance of Preliminary Injunctions When the Act Is Being Violated 
Section 48-606(1 )(b) of the Consumer Protection Act authorizes the Attorney General to 
bring an action, in part, to enjoin any method, act, or practice that violates any provision of the 
Act. Preliminary and permanent injunctions are expressly authorized by Section 48-606. Idaho 
Code Section 48-607(1) of the Consumer Protection Act further expressly authorizes the Court to 
"[m]ake such orders or judgments as may be necessary to prevent the use or employment by a 
person of any method, act or practice declared to be a violation of the provisions of this chapter." 
Thus, pursuant to the Consumer Protection Act, the Attorney General is statutorily authorized to 
seek, and this Court to issue, an injunction in this case, enjoining Native Wholesale from future, 
continued violations of the Complementary Act. 16 
Rule 65(e) of the Idaho Rules of Civil Procedure identifies several situations in which a 
court may issue an injunction. Rule 65(e)(1) governs in the present case and provides: 
16 The Consumer Protection Act defines "person" to include corporations like Native Wholesale. See 
Idaho Code § 48-602(1). 
PLAINTIFFS STATE OF IDAHO AND THE IDAHO STATE TAX COMMISSION'S 
MEMORANDUM IN SUPPORT OF' MOTION FOR PRELIMINARY INJUNCTION - 6 
000037
A preliminary injunction may be granted in the following cases: 
(1) When it appears by the complaint that the plaintiff is entitled to the relief 
demanded, and such relief, or any part thereof, consists in restraining the 
commission or continuance of the acts complained of, either for a limited period 
or perpetually. 
Rule 65(e)(1), I.R.C.P. The Idaho Supreme Court affirmed the standards of Rule 65(e)(1) 
in Brady v. City of Homedale, 130 Idaho 569, 572, 944 P.2d 704, 707 (1997) (stating that it is 
proper to issue an injunction when the requesting party meets the standards outlined Rule 
65(e)(1». 
Granting an injunction is within the sound discretion of the district court. See Miller v. 
Ririe Joint Sch. Dist. No. 252,132 Idaho 385,973 P.2d 156 (1999). The burden of proving the 
right to an injunction is on the party seeking it. Harris v. Cassia County, 106 Idaho 513, 518, 
681 P.2d 988, 993 (1984). However, the party requesting the injunction is not required to make 
the same showing that he or she would be required to make to obtain the relief sought at trial. 
See White v. Coeur d' Alene Big Creek Mining Co., 56 Idaho 282, 288, 55 P.2d 720, 722 (1936). 
In fact, Idaho courts have held that it is proper to grant a preliminary injunction based on a 
party's complaint and affidavit. See Pfirman v. Success Mining Co., 32 Idaho 125, 126-27, 179 
P. 50 (1919); Weber v. Della Mountain Mining Co., 11 Idaho 264, 277,81 P. 931, 934-35 
(1905). 
When it is the government that seeks preliminary injunctive relief in the nature of an 
order prohibiting actions in violation of a statute, there are special rules that apply. In particular, 
both state and federal courts hold that "when a statute grants a specific injunctive remedy ... the 
party requesting the injunction 'need not aver and show, as under ordinary rules in equity, that 
great or irreparable injury is about to be done for which he has no adequate remedy at law .... '" 
Ackerman v. Tri-City Geriatric & Health Care, Inc., 378 N.E.2d 145, 148 (Ohio 1978) quoting 
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Stephen v. Daniels, 27 Ohio St. 527, 536 (Ohio 1875); see also e.g. United States v. Estate 
Preservation Services, 202 F.3d 1093, 1098 (9th Cir. 2000). Indeed, "[w]hen it is determined that 
the statute is being violated, it is within the province of the district court to restrain it. The 
doctrine of balancing of equities has no application to this statutorily authorized injunctive 
relief." State v. Texas Pet Foods, Inc., 591 S.W.2d 800, 805 (Tx. 1979). Moreover, "when the 
acts sought to be enjoined are unlawful, the plaintiff need not make a showing of irreparable 
harm or a balance of the hardship in his favor." L.E. Services, Inc. v. State Lottery Commission 
of Indiana, 646 N.E.2d 334, 349 (Ind.App. 1995); Arizona State Board of Dental Examiners v. 
Hyder, 562 P.2d 717, 719 (Az. 1977). 
One final point: When preliminary injunctive relief is authorized and the public interest 
is involved, "courts of equity may, and frequently do, go much farther both to give and withhold 
relief in furtherance of the public interest that they are accustomed to go when only private 
interests are involved." United States v. First Nat' 1City Bank, 379 U.S. 378, 383 (1965). When 
the State sues in its capacity as protector of the public interest, an injunction may be based upon 
the conclusion that the activity is a danger to that interest. United States v. Marin Shale 
Processors, 81 F.3d 1329, 1359 (5 th Cir 1996). This principle draws support from the deference 
courts grant the political branches in identifying and protecting the public interest. Id There 
cannot be any doubt as to the import the State of Idaho puts in regulating and controlling tobacco 
sales and its cigarette tax laws, as spelled out below. 
B.	 The Legislature, In Protecting The State's Public Health And Fiscal 
Soundness, Has Enacted Significant Legislation Regulating Tobacco Sales 
and Deterring Violations of These Laws 
In 1999, the Legislature found that smoking presents serious public health concerns to 
Idaho and its citizens. See Idaho Code § 39-7801(a). Noting that the Surgeon General also 
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determined that smoking causes lung cancer, heart disease, and other serious diseases, the 
Legislature found that smoking poses serious financial concerns for Idaho. Under certain health-
care programs like Medicaid, Idaho may have a legal obligation to provide medical assistance to 
eligible persons for health conditions associated with smoking, and those persons may have a 
legal entitlement to receive such assistance. See Idaho Code § 39-780I(a) - (b). While providing 
the programs' services, the Legislature found that the State pays millions of dollars each year to 
provide medical assistance to persons for health conditions associated with smoking. See Idaho 
Code § 39-780 I(c). The Legislature further determined that the financial burdens imposed on 
the State by smoking should be borne by tobacco companies, rather than by the State, to the 
extent that such companies either determine to enter into settlement agreements with the State or 
are found culpable by the courts. See Idaho Code § 39-780 I(d). 
In November 1998, leading United States tobacco companies entered into a settlement 
agreement, entitled the "Master Settlement Agreement," (MSA) with Idaho. 17 The MSA has 
been described by the United States Supreme Court as a "landmark" public health agreement, 
Lorillard Tobacco Corp. v. Reilly, 533 U.S. 525, 533 (2001), that addresses "one of the most 
troubling public health problems facing the Nation today." Food & Drug Admin. v. Brown & 
Williamson Tobacco Corp., 529 U.S. 120, 125 (2000). 
The MSA is fundamentally a public health agreement. Section III of the MSA addresses 
the public health by placing significant restrictions on the advertising and marketing of tobacco 
products by those companies signing the MSA (participating manufacturers). The restrictions 
17 The MSA is a lengthy public document. It was reviewed and approved by the district court in State v. 
Philip Morris et aI., Case No. CV OC 97032390, Fourth Judicial District, Ada County (December 3, 
1998) (Eismann, 0.1.) See Consent Decree and Final Judgment, Sec. VILA. The Office of the Attorney 
General has made the MSA electronically available at: 
http://www2.state.id.us/ag/consumer/tobacco/MSA.pdf. The Court may take judicial notice of the MSA. 
I.R.E. 201. 
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include: 
• prohibiting the targeting of tobacco product advertising or marketing to children; 
• banning the use of cartoons to advertise tobacco products; 
• limiting tobacco brand name sponsorships; 
• prohibiting payments for the use of tobacco products in the media; 
• prohibiting tobacco brand name merchandise; 
• prohibiting the distribution of free tobacco products to children; 
• prohibiting the distribution of tobacco coupons or other credits to children; 
• restricting the licensing of tobacco brand names to third parties; and 
• prohibiting material misrepresentations regarding the health consequences of smoking. 
The MSA has had a substantial impact on cigarette consumption in the United States, 
which, according to the Centers for Disease Control and Prevention (CDC), has declined by 25 
percent since the MSA was executed. IS According to the CDC, youth smoking rates have also 
dramatically declined. 19 In addition to its public health provisions, the MSA requires 
participating manufacturers (which now number 55) to make payments to Idaho every year to 
offset a portion of the costs imposed on Idaho's taxpayers by smoking-related diseases. See 
MSA, Section IX. 
Promptly after the MSA was executed, the Legislature declared that it would be contrary 
to the policy of the State if a tobacco manufacturer could decide not to enter into such a 
settlement agreement (nonparticipating manufacturers) and thereby use the resulting cost 
advantage to derive large profits in the years before liability may arise, without ensuring that the 
State will have an eventual source of recovery from them if they are proven to have acted 
culpably. This legislative determination was driven, in part, by the fact that many diseases 
18 See CDC - Smoking and Tobacco Use, Cigarette Production, Exports, and Domestic Consumption­
United States, 1990-2007, available at 
http://www.cdc.gov/tobacco/datastatistics/tables/economics/expdcom.htm (last visited December 11, 
2008) (demonstrating that total domestic consumption of cigarettes in the United States has decreased 
from a level of 480 billion cigarettes in 1998 to 360 billion in 2007, a decline of 120 billion or 25%). 
19 See "Cigarette Smoking Among High School Students -- United States, 1991-2007, MMWR, June 
27,2008, Vol. 57, No. 25, http://www.cdc.gov/mmwr/preview/mmwrhtmllmm5725a3.htm. 
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caused by tobacco use often do not appear until many years after the affected individual begins 
smoking. See Idaho Code § 39-7801(a) & (t). 
The Legislature thus determined that it is in the interest of the State to require that 
nonparticipating manufacturers establish a reserve fund to guarantee a source of compensation 
and to prevent such manufacturers from deriving large, short-term profits and then becoming 
judgment-proof before liability may arise. See Idaho Code § 39-7801 (t). Accordingly, shortly 
after the MSA was signed, the Legislature passed the Idaho Tobacco Master Settlement 
Agreement Act (Idaho MSA Act). The Idaho MSA Act requires tobacco companies to either (l) 
join the Master Settlement Agreement or (2) place into a qualified escrow fund the amounts 
required by Idaho Code Section 39-7803(b)(I) of the Act. 
In 2003, the Legislature determined that violations of the Idaho MSA Act by various non­
participating manufacturers threatened not only the integrity of the MSA, but also the fiscal 
soundness of the State and public health and responded with provisions to help prevent such 
violations through adoption of the Complementary Act. See Idaho Code § 39-8401. Relevant to 
this case, Section 39-8403 of the Complementary Act establishes the Idaho Directory and makes 
it unlawful, in part, for any person to "transport, import, or cause to be imported cigarettes that 
the person knows or should know are intended for distribution or sale in violation of the 
provisions of the Complementary Act. Idaho Code § 39-8403(3)(c). 
As noted above, Section 39-8406(5) of the Complementary Act provides that a violation 
of that Act also constitutes an unfair or deceptive act or practice under the Consumer Protection 
Act. Codified at Title 48, Chapter 6, Idaho Code, the Consumer Protection Act is remedial 
legislation intended to deter deceptive or unfair trade practices. See Idaho Code § 48-601. 
Therefore, it is accorded a liberal construction. See Western Acceptance Corporation, Inc. and 
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Donald Christensen v. Jones, 117 Idaho 399, 401, 788 P.2d 214, 216 (1990). And, as also 
previously noted, Section 48-606(1 )(b) of the Consumer Protection Act authorizes the Attorney 
General to bring an action, in part, to enjoin any method, act, or practice that violates any 
provision of the Act. Preliminary and permanent injunctions are expressly authorized by Section 
48-606. 
C.	 Native Wholesale's Continued Violation of the Complementary Act 
Warrants Entry of a Preliminary Injunction Pursuant to the Consumer 
Protection Act and Rule 65(e) of the Idaho Rules of Civil Procedure 
Since January 1, 2004, Native Wholesale has been operating in violation of the 
Complementary Act. The company has acquired, held, owned, possessed, transported, imported 
and/or caused to be imported non-compliant cigarettes in Idaho. Seneca and Opal, the two brands 
that Native Wholesale imports into Idaho, are manufactured by Grand River and are not listed on 
the Idaho Directory. To date, Native Wholesale has imported and sold to Idaho retailers the 






2009: 2508000, 20 , 
Under Idaho Code Section 39-8406(5) of the Complementary Act, Native Wholesale's 
ongoing violation of the Act also constitutes violations of the Consumer Protection Act. Despite 
the Attorney General's written warning in June 2008 to cease its unlawful activities, Native 
Wholesale continues its blatant disregard for Idaho law. It is evident that until this Court enjoins 
Native Wholesale from selling cigarettes that are not listed on the Idaho Directory, Native 
Wholesale will continue to violate the Complementary Act by selling illegal cigarettes. 
20 Kittelmann Affidavit at p. 3, ~ 12. 
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Therefore, the State asks this Court to grant the State's Motion and enter a preliminary injunction 
to stop Native Wholesale's persistent violation ofIdaho's tobacco sales laws. 
II. 
THE TAX COMMISSION IS ENTITLED TO A PRELIMINARY INJUNCTION UNDER 
THE IDAHO CIGARETTE TAX LAWS OF IDAHO CODE SECTIONS 63-2503(1) AND 
63-2519 
Idaho's cigarette tax laws require wholesalers who sell cigarettes to Idaho retailers to 
obtain a cigarette permit. Specifically, Idaho Code Section 63-2503(1) provides: 
It shall be unlawful for a person to act as a wholesaler of cigarettes without a 
permit. The permit shall be obtained by application to the tax commission upon a 
form furnished by it, accompanied by a fee of fifty dollars ($50.00). The 
wholesaler permit shall be nonassignable and shall continue in force until 
surrendered or canceled. 
A "wholesaler" is defined in Idaho Code Section 63-2502(a) as "every person who purchases, 
sells or distributes cigarettes to other wholesalers or to retailers for the purpose of resale." 
Idaho Code Section 63-2519 of the cigarette tax laws expressly authorizes the Tax 
Commission to seek injunctive relief against any person engaged in the cigarettes business as a 
wholesaler without holding a valid permit. 
Native Wholesale has sold over 100 million cigarettes to Idaho retailers for the purpose 
of resale since January 1, 2004. At no time has Native Wholesale, acting as a wholesaler, 
applied for or possessed a cigarette permit as required by Idaho Code Section 63-2503(1).21 
Native Wholesale's continued selling of cigarettes in Idaho without first obtaining a permit 
constitutes a violation of Idaho's cigarette tax laws and establishes an additional basis for 
entering a preliminary injunction against Native Wholesale. 
21 Anderson Affidavit at p. 2, ~ 4 
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Based on the foregoing argument, the State and the Tax Commission respectfully request 
that this Court issue a preliminary injunction against Native Wholesale, enjoining it from further 
violating the Complementary Act, the Consumer Protection Act, and Idaho's cigarette tax laws. 
DATED this 9th day of April, 2009. 




BRETT T. DELANGE 
Deputy Attorney Genera 
Consumer Protection Division 
IDAHO STATE TAX COMMISSION 
\; \ ~-
By \ ~ ~~ v-L\ - r 
THEODORE V. SP G 
Deputy Attorney Gene 
State Tax Commission 
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I hereby certify that on the 9th day of April, 2009, I caused to be served, by the method 
indicated below, a true and correct copy of the foregoing, addressed to the following: 
Samuel A. Diddle ~ U.S. Mail 
Eberle, Berlin, Kading, Turnbow & D Hand Delivery 
McKlveen, Chartered D Certified Mail, Return Receipt Requested 
1111 West Jefferson Street, Suite 530 D Overnight Mail 
P.O. Box 1368 D Facsimile 
Boise, ID 83701 
BRETT T. DELANGE 
Deputy Attorney General 
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Don Anderson, being first duly sworn, deposes and says: 
1. My name is Don Anderson. I am a Principal Financial Specialist in the Tax 
Discovery Bureau and Audit and Collections Division of the Idaho State Tax Commission 
(ISTC). I have held my current position since September 2004 and have been employed by the 
ISTC since July 1990. I hold an Associates of Science degree in business and a Bachelor of Arts 
in music business, and I have 32 hours of supplemental accounting credits. I am a Certified 




Private Investigator and a Certified Public Manager. I make this Affidavit from personal 
knowledge and/or from review of Idaho State Tax Commission records. 
2. My duties include enforcement and administration of Idaho's Master Settlement 
Agreement (MSA), cigarette and tobacco laws, including identifying issues of non-compliance 
with MSA, cigarette, and tobacco tax permitting and reporting requirements, determining 
potential audit candidates, conducting audits, and resolving reporting or audit discrepancies. 
3. In order to keep Idaho's enforcement of its MSA, cigarette, and tobacco tax laws 
abreast of current industry developments, my predecessors kept, and I continue to keep, in 
regular contact with the Office of the Attorney General regarding all MSA related issues. My 
predecessors participated, and I continue to participate, in regularly scheduled telephone 
conference calls facilitated by the Federation of Tax Administrators (FTA) for the purpose of 
discussing MSA, cigarette, and tobacco tax administration and enforcement related issues. I have 
formed and facilitate quarterly meetings with the members of what has been termed ITEC, the 
Idaho Tobacco Enforcement Committee. ITEC is comprised of representatives of Idaho's 
Department of Health and Welfare, Office of the Attorney General, State Tax Commission, and 
the State Fire Marshal. 
4. Native Wholesale Supply Company (NWS) has never applied for, nor has it ever 
possessed, an Idaho cigarette tax permit. 
5. The shipping and distribution activities that NWS engages in when it ships or 
causes to be shipped Seneca and Opal brand cigarettes into Idaho are considered wholesale sales 
under Idaho's cigarette tax laws. 





6. Pursuant to Idaho Code Section 63-2503(1), companies engaging in wholesale 
sales are required to obtain a cigarette tax permit. To date, NWS has never attempted to obtain a 
cigarette tax permit, nor has it ever filed any tax returns with the Idaho State Tax Commission. 
DON ANDERSON 
SUBSCRIBED AND SWORN to before me this g%y of April, 2009. 
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County of Ada )
 
Beth A. Kittelmann, being first duly sworn, deposes and says: 
1. I am a Paralegal for the Consumer Protection Division of the Office of the Idaho 
Attorney General. One of my duties is to oversee and maintain records received and compiled 
by the Office of the Attorney General that relate to the matters set forth in this Affidavit. 
Relevant to this case, I maintain the Idaho Directory of Compliant Tobacco Product 




Manufacturers and Brand Families (Directory) and ensure that all cigarettes and roll-your-own 
(RYO) tobacco sold to Idaho consumers and retailers are of compliant brands and manufacturers 
certified for sale in Idaho and listed on the Directory. In addition, when information is received 
regarding tobacco sales made to Idaho consumers, I verify whether the tobacco manufacturer 
and/or distributor is in compliance with applicable Idaho laws and regulations regarding sales 
into Idaho. 
2. The duties I have outlined above are done in the regular course of the Office's 
duties under the Idaho Tobacco Master Settlement Agreement Complementary Act 
(Complementary Act), codified at Title 39, Chapter 84, Idaho Code. Within this capacity and as 
a result of my duties, I have personal knowledge and information of the facts set forth herein, as 
well as their accuracy. I also have personal knowledge of the records referred to in this 
Affidavit. 
3. The Seneca and Opal brand cigarettes are manufactured by Grand River 
Enterprises Six Nations, Ltd. (GRE), a foreign cigarette manufacturer located in Ohseweken, 
Ontario, Canada. 
4. The Seneca and Opal brand cigarettes and their manufacturer, GRE, have never 
been listed on Idaho's Directory of Compliant Tobacco Product Manufacturers and Brands 
(Directory) and thus have never been approved for sale in Idaho. 
5. In 2002, the Idaho Attorney General received information that at least 3,244,000 
non-compliant cigarettes manufactured by GRE were sold into Idaho and subsequently, on July 
9, 2002, filed suit against GRE for numerous violations of Idaho's Tobacco Master Settlement 
Agreement Act (MSA Act). (See Exhibit A attached hereto.) 
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6. On September 5,2002, the Ada County District Court entered a Default Judgment 
against GRE. Among the relief awarded the State of Idaho was a permanent injunction against 
GRE selling its cigarettes in Idaho "whether directly or through a distributor, retailer or similar 
intermediary or intermediaries." (See Exhibit B attached hereto.) 
7. To date, GRE has not satisfied the judgment entered on September 5, 2002, nor 
has it sought to have its cigarettes certified for sale in Idaho in compliance with the 
Complementary Act. As of today, cigarettes manufactured by GRE remain illegal for sale in 
Idaho. 
8. In February 2008, the Idaho Attorney General's Office received information that 
Seneca and Opal brand cigarettes manufactured by GRE were being sold and imported into 
Idaho by Native Wholesale Supply Company (NWS) and began its investigation. On June 5, 
2008, the Idaho Attorney General notified NWS that sales of Seneca and Opal brand cigarettes 
into Idaho were enjoined and requested that NWS cease the unlawful shipments and sales of 
GRE cigarettes to Idaho retailers. (See Exhibit C attached hereto.) 
9. Despite its receipt of the June 5, 2008 letter on June 12, 2008, NWS continued to 
ship Seneca and Opal brand cigarettes into Idaho. On June 13, 2008, NWS caused to be shipped 
1,460,000 Seneca and Opal cigarettes into Idaho. On July 21, 2008, NWS caused to be shipped 
1,634,000 Seneca and Opal brand cigarettes into Idaho. (See Exhibits D and E attached hereto.) 
10. On August 21, 2008, two days after NWS was served with the Summons and 
Complaint in this action, NWS caused to be shipped over 600,000 more cigarettes into Idaho. 
(See Exhibit F attached hereto.) 
11. In January 2009, NWS caused to be shipped 2,508,000 more cigarettes into Idaho. 
(See Exhibits G and H attached hereto.) 
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12. Attached as Exhibit I is an Excel spreadsheet I prepared based upon invoice and 
shipping documents obtained for shipments of Seneca and Opal brand cigarettes into Idaho. This 
spreadsheet shows that to date, NWS has sold into Idaho over 100 million illegal cigarettes. In 
fact, just in the eight months this lawsuit has been pending in the state and federal district courts, 
NWS has caused to be shipped over 8.5 million cigarettes into Idaho. 
~~-~~~~'\j 
BETH A. KIT ELMANN 
SUBSCRIBED AND SWORN to before me this rAaay of April, 2009. 
. ~ 
Not~ry Pub' for I~aho ..,--/) 
ResIdmg a 1111/U r{fp.ltt J J.-V 
My CommIssion ExpIres: r 11"3/2-1...3 




CERTIFICATE OF SERVICE 
I hereby certify that on the c:r~ay of April, 2009, I caused to be served, by the 
method indicated below, a true and correct copy of the foregoing, addressed to the following: 
Samuel A. Diddle il] U.S. Mail 
Eberle, Berlin, Kading, Turnbow & D Hand Delivery 
McKlveen, Chartered D Certified Mail, Return Receipt Requested 
1111 West Jefferson Street, Suite 530 D Overnight Mail 
P.O. Box 1368 D Facsimile 
Boise, ID 83701 
BRETT T. DELANGE 
Deputy Attorney General 
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1. The Idaho Legislature, in enacting the Idaho Tobacco Master Settlement Agreement 
Act, Idaho Code § 39-7801, et seq., found that cigarette smoking presents serious public health 
concerns to the state of Idaho and to Idaho citizens. Indeed, the Surgeon General has determined 
that smoking causes lung cancer, heart disease, and other serious diseases, and that there are 
hundreds of thousands of tobacco-related deaths in the United States each year. These diseases 
most often do not appear until many years after the person in question begins smoking. 
2. The Idaho Legislature further found that cigarette smoking also presents senous 
financial concerns for the State of Idaho. Under certain health-care programs, the State may 
have a legal obligation to provide medical assistance to eligible persons for health conditions 
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associated with cigarette smoking, and those persons may have a legal entitlement to receive 
such medical assistance. 
3. Under these programs, the Legislature found, the State of Idaho pays millions of 
dollars each year to provide medical assistance to persons for health conditions associated with 
cigarette smoking. 
4. The Idaho Legislature thus concluded that it would be the policy of the State of Idaho 
that financial burdens imposed on the State by cigarette smoking be borne by tobacco product 
manufacturers, rather than by the State, to the extent that such manufacturers either determine to 
enter into settlement agreements with the State or are found culpable by the courts. 
5. On November 23, 1998, leading United States tobacco product manufacturers entered 
into a settlement agreement, entitled the "Master Settlement Agreement," with the State ofIdaho. 
The Master Settlement Agreement obligates these manufacturers to pay substantial sums to the 
State (tied in part to their volume of sales); to fund a national foundation devoted to the pursuit 
of public health interests; and to make substantial changes in their advertising and marketing 
practices and corporate culture, with the intention of reducing underage smoking. 
6. The Idaho Legislature decreed that it would be contrary to the policy of the State of 
Idaho if tobacco product manufacturers who determine not to enter into such a settlement 
agreement could use a resulting cost advantage to derive large, short-term profits in the years 
before liability may arise without ensuring that the State will have an eventual source of recovery 
from them if they are proven to have acted culpably. The Legislature thus determined that it is in 
the interest of the State to require that such manufacturers establish a reserve fund to guarantee a 
source of compensation and to prevent such manufacturers from deriving large, short-term 
profits and then becoming judgment-proofbefore liability may arise. 
7. Accordingly, shortly after the Master Settlement Agreement was signed, the Idaho 
legislature passed the Idaho Tobacco Master Settlement Agreement Act, (the "Act"), effective 
July 1, 1999. In essence, the Act requires "tobacco product manufacturers" to either: (1) 
"[b]ecome a participating manufacturer (as that term is defined in Section II(jj) of the Master 
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Settlement Agreement) and generally perform its financial obligations under the Master 
Settlement Agreement," or (2) place into a qualified escrow fund by April 15 of the year 
following the year in question, the amounts required by Idaho Code § 39-7803(b)(I) of the Act. 
PARTIES, JURISDICTION, AND VENUE 
8. Pursuant to Idaho Code § 39-7803(3) of the Act, the Attorney General is authorized 
to bring this civil action to enforce the tobacco manufacturer escrow requirements of the Act. 
9. Based upon information and belief, Defendant Grand River Enterprises ("Grand 
River") is a Canadian corporation and has its principal place of business at 6 Nations Ltd., Box 
750, Ohseweken, Ontario NOA lMO, Canada. 
10. Pursuant to Idaho Code § 5-514 and Idaho Code § 39-7803(3) of the Act, this Court 
has personal jurisdiction over the Defendant because it contracted to sell, sold, and profited from 
the sale of cigarettes through intermediaries to consumers in Idaho, thereby transacting business 
within this State and availing itself of the privilege of conducting activities within the State. 
Upon information and belief, these sales continue to occur in the State of Idaho. 
11. Because the Defendant is a non-resident of the State of Idaho, venue is proper in this 
Court pursuant to Idaho Code § 5-404. 
FACTUAL BACKGROUND 
12. The Defendant is a "tobacco product manufacturer" as defined by Idaho Code § 39­
7802(i) of the Act because it manufactures cigarettes that it intends to be sold in the United 
States and/or because it is a first purchaser anywhere for resale in the United States of cigarettes 
that it intends to be sold in the United States. 
13. During the period January 1, 2001 to December 31, 2001, the Defendant contracted to 
sell, sold, or profited from the sale of cigarettes to consumers in the State of Idaho through 
intermediaries. Specifically for the time period January 1, 2001 to December 31, 2001, the 
Defendant contracted to sell, sold, or profited from the sale of at least 3,244,000 cigarettes into 
Idaho, as measured by excise taxes collected by the Idaho State Tax Commission on cigarette 
packages bearing the excise tax stamp of the State ofIdaho. 
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14. The Defendant has not fulfilled its obligations under the Act because it has neither 
become a participating manufacturer by signing the Master Settlement Agreement and generally 
performing its financial obligations under the Agreement, nor has it placed into a qualified 
escrow fund by April 15 of the year following the year in question, the amounts required by 
Idaho Code § 39-7803(b)(l) of the Act. 
15. Because the Defendant has not signed the Master Settlement Agreement, Idaho Code 
§ 39-7803(b)(l) of the Act requires the Defendant to place in escrow $.0136125 per cigarette 
sold in Idaho, as adjusted for inflation. For the year 2001, this amount totals $48,434.87. 
16. The Defendant was notified in writing of the obligations to place money on behalf of 
the State of Idaho into a qualified escrow account pursuant to the Act by notice and letters dated 
February 20, 2002, March 20, 2002 and May 23, 2002. 
17. By information and belief, the Defendant has been informed of its escrow obligations 
by one or more of its agents (cigarette importers and distributors), and has been informed of 
similar escrow obligations by other states that have adopted virtually identical statutes to the Act. 
FIRST CAUSE OF ACTION 
18. The Attorney General incorporates by reference the allegations contained III 
paragraphs 1 through 17 herein. 
19. The Defendant knew of the law requiring it to place money into a qualified escrow 
account as alleged herein. 
20. The Defendant's failure to join the Master Settlement Agreement or deposit the 
required funds in a qualified escrow account as required by Idaho Code § 39-7803 of the Act is a 
knowing violation of the Act. 
21. For a knowing violation of the Act, the civil penalty to be assessed against the 
Defendant, pursuant to Idaho Code § 39-7803(b)(3)(B), should be an amount not to exceed 15% 
of the amount improperly withheld from escrow per day of the violation and in a total amount 
not to exceed 300% of the original amount improperly withheld from escrow. At the rate of 15% 
per day the civil penalty for the total amount Grand River improperly withheld each day from 
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April 15, 2002 exceeds 300%. Therefore, this Court should impose a civil penalty in the amount 
of 300%, or $145,304.61 for the Defendant's knowing violation of the statute. 
SECOND CAUSE OF ACTION 
22. The Attorney General incorporates the allegations set forth in paragraphs 1 through 
21 herein. 
23. Alternatively, the Defendant's failure to join the Master Settlement Agreement or 
deposit the required funds in a qualified escrow account as required by Idaho Code § 39-7803 of 
the Act is a non-knowing violation ofthe Act. 
24. For a non-knowing violation of the Act, the civil penalty assessed against the 
Defendant should be an amount not to exceed 5% of the amount improperly withheld from 
escrow per day of the violation and in a total amount not to exceed 100% of the original amount 
improperly withheld from escrow for the Defendant's violation of the Act. At the rate of 5% per 
day the civil penalty for the total amount Grand River improperly withheld each day from April 
15, 2002 exceeds 100%. Therefore, this Court should impose a civil penalty in the amount of 
100%, or $48,434.87 for the Defendant's non-knowing violation of the statute. 
REQUEST FOR RELIEF 
The Attorney General respectfully asks that this Court: 
1. Find that the Defendant has violated Idaho Code § 39-7803(b)(1) ofthe Act by failing 
to establish a qualified escrow fund on behalf of the State of Idaho for cigarettes sold within the 
State of Idaho for the time period of January 1, 2001 through December 31, 2001. 
2. Find that the Defendant has violated Idaho Code § 39-7803(b)(3) of the Act by failing 
to certify its compliance with the Attorney General of its escrow obligations. 
3. Order the Defendant, within fifteen days of entry ofjudgment, to place $48,434.87 in 
a qualified escrow fund in order to bring the Defendant into compliance with Idaho Code § 39­
7803(b)(1) of the Act, and to certify its compliance to the Attorney General. 
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4. Order the Defendant, within fifteen days of entry of judgment, to provide Plaintiff 
with a list of the names of all cigarette brands manufactured by Grand River, as well as cigarette 
sales information and supporting documentation for sales in Idaho in 2001. 
5. Grant preliminary and permanent injunctive relief ordering that the Defendant be 
prohibited from selling cigarettes to consumers within the State of Idaho, whether directly or 
through a distributor, retailer, or similar intermediary or intermediaries, until the Defendant 
establishes a qualified escrow fund as defined by Idaho Code § 39-7802(f) of the Act and 
certifies their compliance to the Attorney General. 
6. Find that the Defendant's violations of Idaho Code § 39-7803(b)(1) constitute 
knowing violations, for purposes of Idaho Code § 39-7803(b)(3)(B) of the Act, and award 
judgment against the Defendant for civil penalties in the amount of 300% of the escrow amounts 
improperly withheld, for a total of$145,304.61. 
7. In the alternative, if the Court finds that the Defendant's violations were not knowing 
violations, award judgment against the Defendant for civil penalties in the amount of 100% of 
the escrow amounts improperly withheld, for a total of $$48,434.87. 
8. Award judgment against the Defendant for all of the Attorney General's reasonable 
costs, expenses, and attorney's fees in bringing this action, as authorized by Idaho Code § 39­
7803(b)(4). 
9. Award the Attorney General such other, further, or different relief, as the Court 
considers appropriate. 








Deputy Attorney General 
Consumer Protection Unit 




STATE OF IDAHO ) 
) ss. 
County ofAda ) 
MELODY R. WHIGAM, being first duly sworn on oath, deposes and says that she is an 
Investigator in the Civil Litigation Division of the Office of the Attorney General, that she has read 
the foregoing Verified Complaint, and that the facts therein are true to the best of her knowledge, 
information, and belief. 
ELODY IGAM 
Investigator 
SUBSCRJBED AND SWORN to before me this C'fL" day Of~ 2002. 
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ALAN G. LANCE 
ATTORNEY GENERAL 
STATE OF IDAHO StP 052002 
BRETT T. DeLANGE (ISB No. 3628) 
Deputy Attorney General J. DAVID NAVARRO C/ rl' 
Consumer Protection Unit By KRISTIN M. MOWN e \ 
Office of the Attorney General lepl/TY 
Len B. Jordan Building 
650 W. State St., Lower Level 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Attorneys for the State of Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUD1CIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
STATE OF IDAHO by and through ) 
ALAN G. LANCE, Attorney General ) 




) DEFAULT JUDGMENT 





The Defendant, Grand River Enterprises. havmg been prc1perly served, has failed to plead 
or otherwise defend within the time required. The P18intitf; State of Idaho, has made applicatic,n 
for entry of default judgment supported by T.11l': Affidavit of Failc,rc to Plead or Otherwise Defend 
(ind the Affidavit ofBrert T DeLange in Support ofDchnit JU':~b).riC':nt. 
V"HEREFORE~IT IS ORDERED, ADJ{lJ>GED AND DECRIi:ED that: 




State ofIdaho for the time period of Januroy 1, 2001 through December 31, 2001 and by failing 
to certify their compliance with the Attorney General of their escrow obligations. 
2. The Defendant, Grand River, shall place into a qualified escrow fund the amounts 
required by Idaho Code § 39-7803(b)(1) of the Act on behalf of the State of Idaho for each year 
in w:1ich cigarettes are sold within the State of Idaho and certify their compliance to the Attorney 
General. 
3. The Defendant, Grand River, shall be enjoined and prohibited from sel1ing 
cigarettes to consumers within the State of Idaho, whether directly or through a distributor, 
retailer or similar intennediary or intermediaries until Defendant establishes a qualified escrow 
fund as defined by Idaho code § 39··7802(f) of the Act and certifies their compliance to Ule 
Attorney General. 
4. Plaintiff, State of Idaho, shall be awarded judgment against Defendant, Grand 
River, for civil penalties in the amount of $145,304.61. 
5. Plaintiff, State of Idaho, shall be awarded judgment against Defendant, Grand 
River, for attorney fees and costs in the amount of $490.00. 
DATED this '1' day of September, 2002. 
WCHAEL MclAlJOf-lJN 
DISTRICT JUDGE 
STATE OF :O/',!··U \ ~'" 
GOU:\iTY cr" 1'I:,'!, I '."J, 
f:~I~F'A.ULT JUDGMENT-1 000064
CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 5 day of September, 2002, I caused to be served a 
true and correct copy of the foregoing by placing a copy thereof in the United States Mail, 
postage prepaid, addressed to: 
Brett T. DeLange 
Deputy Attorney General 
Office of the Attorney General 
P.O. Box 83720 
Boise, ID 83720-0010 
Grand River Enterprises 
6 Nations Ltd. 
Box 750 
Ohseweken, Ontario NOA 1MO 
CANADA 
CLERK OF THE DISTRlCT COURT 
KRISTIN M. BROWN ~({t _ 
By: 'LA-/­
Deputy Clerk ' '" 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 
LAWRENCE G. WASDEN 
June 5, 2008 
jVIA CERTIFIED MAIL; RETURN RECEIPT REQUESTED 
Arthur Montour, Jr. 
Native Wholesale Supply Company 
10955 Logan Road 
Perrysburg, NY 14129 
P.O Box 214 
Gowanda, NY 14070 
Re:	 Notice of Apparent Liability Under Idaho law-Violations of Idaho's Tobacco 
Master Settlement Agreement Complementary Act (Complementary Act) 
Dear Mr. Montour: 
It has come to our attention that Seneca brand cigarettes manufactured by Grand River 
Enterprises Six Nations, Ltd. (Grand River Enterprises), imported by your company and held at 
the Nevada International Trade Corporation, Foreign Trade Zone #89, in Las Vegas, Nevada, 
have been sold and shipped at your company's direction from that location to at least one 
purchaser in the State ofldaho, namely War Path, North 165 Hwy 95, Plummer, ID 83851. 
Idaho Code § 39-8403(3) of the Complementary Act makes it unlawful for any person to 
sell, offer for sale, possess, acquire, hold, own, import, or cause to import for sale or distribution 
in Idaho cigarettes of a tobacco product manufacturer or brand family not on the Idaho Directory 
of Compliant Tobacco Product Manufacturers and Brand Families (Idaho's Directory). Neither 
Seneca brand cigarettes nor Grand River Enterprises are listed on Idaho's Directory. 
Additionally, sale in Idaho of cigarettes manufactured by Grand River Enterprises, including 
Seneca, have been enjoined by order dated September 5, 2002, of the Fourth Judicial Court, in 
and for the County of Ada, State of Idaho, in the case entitled State of Idaho, by and through 





Len B. Jordan Building, Lower Level, P.O. Box 83720, Boise, Idaho 83720-001 0
 
Telephone: (208) 334-2424, FAX: (208) 334-4151
 





U.S. Postal Service 
CE~TIFIED MAIL RECEIPT . 





.J] Postage $ 
r-"I 
s 
Certified Fee U"'" 
...J 
Postmark 
Return Receipt Fee o Here(Endorsement Required) -- \ ,o 
o Restricted Delive/)' Fee \ \ -\ ,I
o (Endorsement Required) \J., \ '"" .,\J:' .
o Total Postage & Fees $ 
~ ,...,s...e-n"":"t-=To,.....--~-'==========-----------, 
r-"I ~> " ~ c.;, ,~
'-:';''-.l ..... ',­
o Sir;;e;;APi.-NO:;-O;-Pi'fBoX~:-"'-·'·;-'i-~'··---"·'--" -----.-.-..- •..-.•.. 
~ ._ __ _i~::."). _~.~=_~~~'_ _ __ 
I"- City, Slale, ZIP+ 4 
PS Form 3800, May 2000 See Reverse for Instructions 
SENDER: COMPLETE THIS SECTION COMPLETE THIS SECTION ON DELIVERY 
A. Signatu 1 j _
 
item 4 if Restricted Delivery is desired.
 
• Complete items 1, 2, and 3. Also complete 
CJ AgentXA7 If/l CJ Addressee 
so that we can return the card to you. 
• Print your name and address on the reverse 
B. IVed by ( Printed Name) C. Date of Delivery
• Attach this card to the back of the mailpiece, / 
or on the front if space permits. 
D. Is delivery address different from item 1? DYes 
1. ArtIcle Addressed to; If YES, enter delivery address ~ y 0 
~ if" 
Arthur Montour Jr. c:: ",,~.:- ""­
Native Wholesale Supply Co. :2.':ib. 0... ~ " 
P.O. Box 214 
Gowanda NY 14070 3. ServIce Type 
J:3 Certified Mall 
crReglstered 
D Insured Mall D C.O.D. 
4. Restricted Delivery? (EJdra Fee) Dyes 
0:( ~, 
-9 
D Expre ail 
D Return Recet--~ 
PS Form 3811. February 2004 Domestic Return Receipt 10259S-D2·M·1540 
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U.S. Postal Service	 . 
CERTIFIED MAIL RECEIPT 
(Domestic Mail Only; No Insurance Coverage PrOVided) 
§1~\.·"I1·"··,.,.·",··lIii.,jllii"".tiii;·1
 
~ Postage r-$--------J \ .\ __\ ;. (/ 
[J"" Certified Fee \1 "" \ [,j ~ -­ '... ' 
Cl 
Cl 
Retum Receipt Fee 
(Endorsement Required) r---------J 
Postmarl< 
Here 
Cl Restricted Delivery Fee 
Cl (Endorsement Required) r---------
Cl Total Postage & Fees $ 
~ r;SS;e~n1it"i71'OO~,~-__--,-::<;~. =.======------------,,, '. 
,..; ~ '\J'-..) ~ c-g si;i;ei,·~~~~.i::Pji:Pox~ii··:·····- ~~ - . 
:=2 ciiY.·siat~/P~·4~~····-~~~····:····:·~·····-····- . 
PS Form 3800, May 2QOO , See Reverse for Instructions 
SENDER: COMPLETE THIS SECTION 
•	 Complete items 1, 2, and 3. Also complete 
item 4 if Restricted Delivery is desired. 
•	 Print your name and address on the reverse 
B. D e 0 Delivery
rI'	 ? /7 p2 
C. s~.gnreso that we can return the card to you. 
-~ -	 ~Agent•	 Attach this card to the back of the mailpiece, X 0 Addresseeor on the front if space permits. 
D. Is delivery address different from item 1? 0 Yes 
1.	 Article Addressed to: If YES, enter delivery address below: 0 No 
Arthur Montour Jr.
 






3.	 Service Type 
mCertified Mail o Express Mail 
o Registered o Return Receipt for Merchandist. 
D Insured Mail DC.a.D. 
4.	 Restricted Delivery? (Extra Fee) DYes 
2.	 Article Number (Copy from service labelj n '\-:~ 
'3\\® \S?:,\) \Sb0'U 00\\\Q '-d~ 




I!:iiII POSTM SERVICE'!!; 
Track & Confirm ~J~~ 
Track & Confirm 
Search Results 
Label/Receipt Number: 7000 1530 0000 9416 9180
 
Detailed Results:
 Track & Confirm 
• Delivered, June 09, 2008, 1:03 pm, GOWANDA, NY 14070 Enter Label/Receipt Number. 
• Notice Left, June 09, 2008,8:33 am, GOWANDA, NY 14070 
• Arrival at Unit, June 09, 2008, 8:33 am, GOWANDA, NY 14070 
i GD>" 
GQY'LSeryLce~ privacy Policy .N13tiq.n.~I,.&..PJ~mj~r.. A,c.c;oun~~ 
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UUI ~L1LUUU ~~.~U 
INVOICE/BILL OF LAD~3 NATIVEL'NATfoN - '-w' INVOICE # 10114 
Datil afSale 12-Jul'l-oB ShIpped Date:
 
Selll!r: NaUva Wholesale Supply Sold To War !"ath
 








Ptace of NaM Wholesale Supply BUied To: War Path
 
saIl!!:
 North 165 Highway 95'0G55 Logen Rd 
Perrysburg, NY 14129 VIA ':oeur d'Alen!! II\CIilln Nation 
Seneca Natlol'l Territory o .Shipping Charges Pending Plummer, 10, 83851 
DESCRIPTION OF GOODS 
Item Code Item: Case; ,jQuantity: Price Pet Unit; Enenslon: 
3134 OPAL Menthol Lt HlLid 120's30 5 ]DDIp $262.~D $1,312.50 
-~'132 "-o~~~ ~ltra ~~fUd ,;;-' ,-' '--:~3~ J'1;-ioD~ ·--$262.~o- -- ·S;,937.~O-, ­
--'313~~' "OPAL.FUII FI,avorHlUd 120'S,~_ -3~'~.q1 /1~.1ro1:-_~-- $262~Q_ ..~='," $,~,937~50 ',.=' 
___,1~17 ,_~ENEC;;A Menthol,Ultra, Lt H/L 10~ .,~~ J 5, 1009 __ $45~~Q. $2,28,~,OO, _,_.__ 
1074 SENECA Ultra Lt HIl100 60 /15 1011 $456.0D $6,840.00 _...-_.. --"',._'-',- - -"-.-,,- ._-.- -,- ,----,-- ._---­
1073 SENECA Ught HIL 100 60 5-/0-/'15 lco1 ~ (010 $456.00 $6,840.00 
~!O'72. -' -SE~EC~'FUI~' Flav~r H/~ ~oC! '=', 69 ,_ '"4D ,10 II.=-$456.90 '~=: $~~,240.00 "~L:t- z-+2-±~ 
1068 SENECA Ultra U SIP 100'5 60.(5 (OOCo $456.00 $2,280.00- -' -- ._.~..- -' -- -- --' -- ---~ -' _." --' - ..._- -- _. ~_..-- .__. 
1067 SENECA Light SIP 100 60..f,0 Ioc>~ $456.0b $4,560.00'ross'" SENECA Full fiav~r~/P--1~ ·--_·~o- '/101'00"\" ~56.0Q'- '-'$4.560.0~-' ._, 
-- --',- _._. ,- - -' - -". '-.;:::- ._- --,-- -' --' ..--- .--"--- ,. 
_, ',060 , ,_~ENE~A£~II~v~r HIL King._. ~!l1i.I~,~.\OOl:L~5~i.OCJ_ ,_ .-111,400.00__ 
IDAG152050 
n'" I I U nco' co I 0('u"\7/,7/0('\ 
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IF SINGLE SHIPMENT 
CHECK BOX BELOW 
UHIVt:H t-'Lt:.A::it: NUl t: 
150"9001 & 14001 
D
RE PREPAID UNLESS MARKED COLLECT 
11111111111\ 1111111111 '\\\11111111111 \11111111111111111 o COLLECT 
ORIGINAL· NOT NEGOTIABLE7Db-Sb7aS3 
SHIPPER NO. 0""" signaIln od<mWfedgos ~ 01 higl1l only. Unfeoc """"""'" agIlIfI<S 10 
under '"'patillo COnlllld, termS and condIlIon5 of \llJil1 cNWY 1081ll'ply. 
CONSIGNEE (TO)SHIPPER (FROM) NEVADA INTERNATIONAL TRADE 
STREET 
6620 ESCONDIDO 5T STE E 
(TELEPHONE)CITY, STATE/PROVINCE, ZIP/POSTAL CODE (TELEPHONE) 
LAS VEGAS NV 89119
 
BILL TO NATIVE WHOLESALE SUPPLY
 
STREETSTREET PO BOX 214 
CITY, STATE/PROVINCE, ZIPIPOSTAL CODE (TELEPHONE)CITY, STATE/PROVINCE, ZIPIPOSTAL CODE (TELEPHONE)
GOWANDA' NY 14070 
REMIT COO TOCOD D PrepaidCOD AMOUNT: $ 
Fee: 0 Collect 
ADDRESSDU,S. D Canadian
 
NOTE: Consignee's company check made payable 10 Ihe Shipper will be accepled by
 CITY STATE/PROVINCE ZIPIPOSTAL CODE 
Con-way and forwarded to shipper unless olherwise directed 10 do so by the shipper. 
ACCOUNT CODE 
o 
Nollce: Unless the Shipper complelas lIle requlramenls as provided below, CarriMs Uabltity shall be limited as slaled herein and In Tarill CNWY-199, wruch may be obtained by request Carrier shaD In 
no evenl be liable fO( loss or profit, Income, Interest, altorney fees, or any special, Incidental or consequenUaJ damages, Where the rate or NMFC c1assificaUon is dependenl on value, shippers are reqUIred
10 slate specillcally in wriUng the declared value of the p'roperty. For this purpose the declared value 01 the property Is hereby specifICally slaled by the Shipper 10 be nol exceeding $ _ 
Also, paragraph number 2 on the revelSe side 01 this Bin 01 Lading sets lorth released vaJue terms and condlUons. 
Camer nablllly with shlpmenl orlglnol1ng within the Unlled Slal"s; Unless the Shipper declares excess value on the Bm of Lading below, requesls excess liability coverage and pays an 
additional charge, Carrier's maximum liability Is $25.00 per pound per IndMduallosl or damaged piece within the shipmen~ subject to $150,000.00 maximum tolalliabilily per shipment, and provided
further that Carrier's liability on al1lcles other than new artICles, including but not IImlled 10 used, remanufactured or refurbished arUcles, shall nOl exceed len cenls (5.10) per pound per Individual 
lost or damaged piece within the shipmenl. And, pmvided furthar, that Carrier's liability on household goods and personal effects shall nol exceed len cents (5.10) per pound per Indlviduallosl or 
damaged piece wilhln the shipment For Ihls purpose the declared value of theproperty is hereby specifically slated by lhe Shipper 10 be $ , and StiJpper agrees 10 pay an eddltional 
charge for excess liability coverage, TOlal declared value may not exceed $650,000.00 per shipment 
Carrier liability with shlpmenl orlglnaUng within Canada: Unless the Shipper agrees 10 a Special Agreement declares the value in Ihe box below and agrees to pay Ihe excess liability charge 
by initialing where Indicated Carrier's maxJmum lIabilitv is CAN$2,oo per pound (CAN$4,41 per idiogram) per IndIvidual losl or damaged piece within Ihe .hipmen~ subject 10 a maximum I,ofal 
lIablUty per shipment 01 CAN$2!:!,C)00,OO, and provided further Chal Canier's lIabiUly on articles olher than new articles, inclUding bUl not ~mned to used, remanUfactured or refurbished articles, shall 
nol exceed len cents $,10 CAN per pound per individual lost or damaged piece wllhln Ihe shlpmenl. And, provided further, !hal Carriar's liability on household goods and personal elfects shall 
nol exceed len Cerlts S.10 C er ound er IndMdual losl or dama ed lace within the shipmenL 
SPECIAL AGREEMENT: Declared Value: CAN $ per pound. (Declared value may not exceed CAN $100,000.00 per shipment.) ] 
Shipper agrees to pay excess liability charge: (Shipper's Inil/als) 
Shipper Certification: I hereby declare Ihat the contenls of lhis conslgnmenl are fully and accurately described above by the proper shipping neme, and ere properly cla••IUed, packaged, mar~,ed 
and labeled/placarded, and are In all re.pects in proper condition for Iransport acconling 10 applicable govemmenlallaws and regulalJons as well as Carrier's tariffs and NMFC c1assincaHons. 
Shipment Received: The shipment is received SUbject ID Tariff CNWY-199, Carrier's pricing schedules, terms, conditions and rules maintained at Carrier's general offices in effect on lhe dale of 
Is.ue 01 this Bill of Lading, as well as the National Molor Freight Claosincations (NMFC), the Hazardous Malerials Transportation Regulations (Title 49 - CFR, Subtitle B, Chapler 1, Sub Chepler 
A-C). and the Household Goods Mileage Guide (HHGB 105 Series), fQ( shipmenls originating in Ihe Unlted Siales; and the Canadian Molar Vehicle Transport Act, the Transportation of Dangemu 
Goods Act. and the regulalions In force In the provincial jurisdiction allhe time and place of Ihe shlpmenl for shipments originating In Canada. The property described on this Bill 01 ladIng is I 
apparent good order, but only to the extenlthat it is unconcealed and visible without further Inspection and. except as noted or marked. The properly Is consigned and destined a. Indicated aboY'1 
The word Carrier is denned !hroughoutlhls contract as meaning any person or corporation in posses.lon of the property under this contracl. Canier agrees to carry the property 10 ~s desllnallor 
if on lis roula, olherwise to deliver to another Carrier on Ihe mute 10 said dastinallon. In the avenl no markings are Indicated on tha Bill of lading statlnglhat the shipment Is 10 be bllled~' pC! , 
COL, all shipments Will be billed as PPD. It is mutually agreed as to each Carrier of all or any of said property. over all or Bny portion of said route to the desUnatlon and as 10 ea~' at an 
lime interested in all or any or said pmperly, that every service 10 be pertormed heneunder shall be subject 10 all of this Bill of lading's terms a AonaJrJi In effecl the da, 01 I mlln 
includi ,but not limited 10, the "Terms and Conditions· listed on the back side of this Bill of Ladin . ,.....J 
rz 
(CNWYl 
ALrTHORIZED SIGNA RE 
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. -~ 
U.S. DEPARTMENT OF HOMELAND SECURITY 
Bureau of Customs and Border Protection 
ENTRynMMEDIATE DELIVERY 
PAGE 1 OF 1 
PAPERLESS ENTRY 
GENE C MACK, CHB 
2255A RENAISSANCE DR STE 32 
LAS VEGAS-NV-89119 CST: 740 
702 895-7005 WOl . 
18CI'R 10123, 1Q.11i, 1G22, 1~ 
•.ENTRY_BER2. B.Ec;TEO ENTRY DATE J. ENT'R'flYPE COOElNAME1. ARRIVAL DATE 
06 F.T.Z. WOI-0581647-5061308 061308 
6. SINGLE TRANS. BOND 7. BROKERJlMPORTER FILE NUMBER 5. PORT 
2722 05-81647 
8. CON9lGNeE NUMBER I. IMPORTER NUMBER 
6-160983016-1609830 
10. ULTlIolATE CONSIGNee NAME 
NATIVE WHOLESALE SUPPLY CO 
10955 LOGAN RD 
PERRYSBURG,NY 14129 
11. IMPORTER OF RECORD NAME 
NATIVE WHOLESALE SUPPLY CO 
10955 LOGAN RD 
PERRYSBURG,NY 14129 
12. CARRIER COOE 13.IIOYAGElFUGI-nTTRIP 1•• LOCATION OF GOOD5-CODE{S)INAME(S) 
Z179 FTZ 89 - NEV.NAT'L TRAD 
1&.VESBEI. CODEINAME 
FTZ0089 
16. U.s. PDIrrCFLANDING 17.IolANIFESTNUMSER 1B. GoO. NUIoIB~ 1Q. TOTAL VALUE 
23 400 
31. DESCRlP'T1DN OF NERCliANDISE 
160 CASES 
21. rro\5~W8 :a. rrJ8UAWB NO. 
OF CIGARETTES 
ZJ. IoIANIFEST QUANTITY 2$. C0cll~ 2I.IoIANUFAC1\JRERID. 
N\ IN ..... I-( 160 2402208000 leA x }[ ~"' ~"R.IV217~1il-T!=: 
I hel1lby make appUc:aUon for entrylinvnediale deively. I certify !hat the above 
informalion Is accurate, the bond Is sufllcilll'lt, valid. and CUfT1!f1l and that all 
requirements of 19 CFR Part 142 have been mel 
~ 
If~u~ LU TRAPP ATTY-IN­
~NO. 17 02 895-7005 IDATE 6/13/08
F'Ay/~n? ~q~-71'1? 
2!VSROKER OR OTHER GOVT. AGENCY USE 
28. CBP USE ONLY 
D OTHER AGENCY ACTION REQUIRED, NAMELV: 
ACT 
D CBPEXAMINATIONREQUJReo. 
D ENTRY REJECTED, BECAUSE: 
DELIVERY SIGNATURE DATEI
AUTHORIZED: 
ELECTRONIC ENTRY RELEASE NOTIFICATION 
PORT OF LAS VEGAS, NV 
I CERT~IFY RELEASE FOR THIST~HAT. PROPER 
CARGO EEN RECEIVED FROM US CUSTOMS 
COMPANY GENE MACK LAS VEGAS . 
UTH~ OFFICIAL LU TRAPP . 
. l./ ). DATE 6/13/08 
Paperwork Reduelon Act NolIce: This Inrormalon Is needed to ddermlnethe IldmlsalbUItV Orlmp6l1!1lnto ltle Unlll!d Statu and to provide tile necll!l9l11'f 
Infarmatlon ro.. the ullilmlnidlon or the cargo and to ••mUsh I!l Co Your response 1& nec86sBJV•. 
__ ••• .- .1.... • \. IDAG152052 










































































































































































































































































































































































































































































































































































e7/1812~e8 1a:51 171653261::17	 NWS 
INVOICE/BILL OF LADING- NATIVE NATION .....NVOICE# 10368 
Date afSl10 18""ul~	 Shipped Date; 
S8Iler: NaUve Wholesale S~ply	 ~d'T"o w'!Jrp~
 
PI.Irchll!Oo!J': Nonn , ~ Highway B5

PO 9011214 
Oowancb, N.Y. 14070	 PIlimmer, 10. B3851 
ToU FfM: 1-871-tiZ8433 
P"ceo' Native WlICl~1e Supply BCIIeclTO; War Pll':tl
 
Mle: North 1~ Highway 95
 109S5 Logan R(f 
Perrysburg, NY 14129 VIA C~d'Alerlllll'lc:tlaf'lNatitm 
S-nwa Nation Ten'ltOfY 0 Shipping Chilrges Pending Plumml!'l'. IC. 83851 
DESCRIPTION OF GOODS 
Item Code Item: CIS@: /Quantft}t: Prloe Per Unit: Extension: 
~~' .. SENECA f=~\1 Flavo.!. H~.1.00 _'" eo ._. .;: 19.1t:L.._~·~__._ ~15,~~.:~ ._1~-+3 
1055· S~~ECA Ug~~,~IP.~ng ..~__ ... ~.. \O~':\. $4se.O~.,.. $1~.36~ ..0_O__ 
___1060~_ . S~.~ECA ~uJl !J.!i0r H,!:.Kin~.. ~~ ~~ __ J9\~.~~:PQ $9!120.~._ .. 
_ 1~~~ .....SENECA Light H/L ~!':'~ .. .. 60 .... __. ./1. \~ft_~5.6.0.~ . $:456.00_.. 
_.~ ~.~'; SE~ECA Menthol. HI~ King .....JJ__ '! 5.. _.JQ~_." ~se.O{~ __.. ._$22_8.0.0.q . 
10~ . SENECAJ'~~~.filter 1j(L KI~g _._~O.lt.3 /1E...IO~~\Ol'~~6.00.. _..$4,560.00 ..
 
_1~;'._ SEN~9~ F.~lav~ s~ .~.~_._." 60 ....__ /19__ l0l1-_..!4:~6.0~_. . $4,~.!.o.o~ .._
 
....:'067_'"_~E.N~CA li~ht.S~.!9L __._.. .. ..~i>. __._{~. 'ie,' ~~:~p .. , $1,..~8.00 ....
 
1054.,__ S~_NECA,!un ~~avor SIP~!:I.g _._..~ ",:,,10.~10\lj: _~~.O(l__,... ~_4,560_~_~. 
__~~70 ..:-'_~ENEC~ ~enthol Lt SJP.. 10~•.. ~~ /.~ ..J.Q1P. ~se_oo __._ ___S456.Q9 .••..,
 
~!~.~ __C?~AL..~_enth~!..Lt H!~~ 120's .., ..~o._. __./.J.._ /QOlp $262.~.(i .,__ $1!312,50 _
 
..-!~~~\ ....,~EN~_CA !-ig~t_HIL 100 _~....!rt'1 I~ ..J~:'IO~: ~~~.oc .. $3,192.00
 
1074· ._~EN~~A Ultra..!:! .WL, 1.00 ~O ~O tq~~:'I~~1$456.00 _ $4,ssq:OO _
 
_ ~_07~~. .~ENeCA ~ent~~.1 HIL 1..9Q_..-__ ~_ ~ t~S+-, ~5e.OO ....~3,~~~.OO_. __.
 
._.~.07~_·~~g~A ~=nthol Lt H.(~ 100... ~._.._ ""8 .J.Q..l~L.__ ~~~.C~ __.__ $_~!648.00 ._..
 
3130.'.... OP~.L full FI~~r.~~id 120~~.__._.__~~__ "1~.J.Q.!2.: . ~~.sa .... , $3,~.50.00 __ ,., 
3131· .......OP~L Ught ~Ilid 1~.~:S 30 ~__._~1~.jO~~ _~262.50. __ . $3,937.~~ _ 
3132 ; OPA~ U~~_~!. HIlI~_1.~O ... . 30.... 1_1.~J.Q.~}- $~~.5a .. $~.'937~ _. 
3133.":- OPAL MenthOl H/LId 120'5 30 -.liS \001-" $262.50 ,._.. .. $1,31.?..:~O
 
---~06!'·:," ~_SE~'E-~ Ult~' Lt sip1.P_~'~~~_"" .6~==-~ __(~"-\~~ ·-"·-~56.~·- .$.1,,~8.00__._ ..
 
,.f 3133 o~~\ \\J\f:;N1rlol, C)~ ly Q.... CAseS IN ~mc.~ 
31'" I ;co 
~2'" \:>0'0 
1Jt... 1~~" 
I-f 2- lOLl C 
}G £/(;





·~ORIVER PLEASE NOTE ST'lAIGHT BILL OF LADING 
IF SINGLE SHIPMENT.­ ISOGl900:{& l4001 '- CHECK BOX BELOW 
o 
iE PREPAID UNLESS MARKED COLLECT 




llIhQt's~-""""'l\I:IIlIld""'~ Unloot_ad\IIlIlit DATI:; I~.~N:.#- IO?i hf~ IS~IPPEA NO.. _~ ooolRd, ......,llIldooni:Jllono d emtV 1E1l111l1llll 1 ~ 2Z·00IClUx.1 I CUSTOMI:;R'S SPECIAL REFERENCE /'lUMB~FI . 




\-\U.y C1 S6620 ESCONDIDO Sf STE E t-JOg.Tt"\ l (",5 
CITY, STATE/PROVINe,.. ZIPIPOSTAl COO~ (TELEPHONE) CITY, STATE/PROVINCE, Z1P/POSTAl CODE 
(TELEPHONE) 
LAS VEGAS NV 6'9119 phJkJlU;;I? fb B~ B 5' 
BILL TO NATIVE WHOLESALE SUPPl Y CUSTOMS BROKER, 
STREET PO BOX 214 STREET 
CITY, STATE/PROVINCE, ZIPiP03TAL CODE (T~L~PHONE) CITY, STATEIPROVINCE, Z1PIPOSTAL COD~ 
(TELEPHONE) 
GOWANDA NY 14070 
ACCOUNT CODE 
0 ~:~ 0 ~ATES411Di: 
IQND OF PACKAGING DeSCRIPTION OF IIRT1Cll!S. 5PEClAi.·MAR~ AND EXCEPTIONS .'. 
,. ..C~·Oll: ,~.~CUIT, 
NUMBER NMFC NO, DI!':NltrrY:OF. (SUb 'Ii"Cof~"">" 
SHIPPING HM (SUBJECT TO INSpECTION AND CORREC110N) . , ARnCt-ES . Ib D~I! 
UNITS 




COD AMOUNT: $ COD o prepaId REMIT COO TO 
Fee: o Collect 
ADOR~SSDU.S. o Canadian 
NOTE: Consignee's company choc,", mOldQ payable \0 the Shipper will be accepted by CITY STATElPROVlNCf; Z1PI1'06TAl CODE 
Con-way arKl forwarded 10 ",hipper unless olherwise direcled 10 do so by the shipper. 
.. 
~Notice: Unless &1. Shipper complalae Ille requleemenl:9 aa provlded billow, C<imer's lability .hall be limned aa elated hElre,n and "' T.,ritt CNwY-19B. wtIJcIl may be obtained by I"l/Qusst. Car~er .n,e/lln 
no lIVent ~ ~able for loea of prom, Income, !nleroa!, aRomey ';<l5\-OT OfIy;peoi>ll, inoidenbol or ccnaequ9l1UaJ damages. Whe'll Iho;: T"~ Ol NMFC ola~;r,C8Uon la depel10ent on value, ohipper.: ",.., ,..,quired 
I<J Sial. specifically In w~Unlllhe declared vBlue oIl!16 prope!'Y, /"OT lhis pUlPOSo;: th4 d.,dared value of the pTOperly la hereby speciflCillly slaled by the Shipper fa be nol exceeding $ . 
AI"", pseagraph number 2 on me IllY9"*' sld9 o/thls 9111 o/Lading 5_ 10rth released value 18rma and COIldlUons, 
Carrier lIablllry with shipment originallng within the UnIted StaII!S: Unless the Shipper declaree exceas value on the Bill of Lading below, reQuee:I.B alcaM lIablllry coverage and paya an 
additional charge, Carner'. maximum liability is $25,00 per pound per IndIVidual 10$1 or damaged place wlUlln VTe shfpmsn\ subjeClIO $150.DOO.00 maximum 10U\lllaDJIIIy per Bhlpmen~ and pro\~ded 
fuM4lJ" lhal Camate liability on articlee other chan newal1icl9S. including but nol lim~ed to U$lld, remanufaclured or relurbishBd al1iclas. shall not e~ceed len cents ($.10) per pound per Individual 
lost or darMged pl!!Ca wltfiln lhe ehipment And. prOVided fvrthEllj !hat Carrier'. liability on hous41Mld llOods and persOl1al etfect/l shall nol sxceed len cent:; (~.101 par pound per IndlVldualle,sl or 
dart1Q9"d pi"c" "I'ilhin lhe ,.~ipmenl. For 'hJ~ purpo5e lhe declare" value of cha property la hereby apeciflC8lly etQted by !he Shipper to bll $ . and Shlppel agrees to pay an addilional 
ch~ for ll:>Ccess ftablllly ooversge. lotal decfated value may nOI exceed $850.000.00 per shipmen/. 
Camor IlIlblllty .,.,11h :lhlpmem otlglnllllng within ClIT\ada; Unleas !he Shipper a,greea 10 a Specllll Agreement
L 
d,ectallls che value in Ihe box below lind ag= to pay .he e.c;=< liZlbility er,,,rge 
by InltJaling where indical~, Camer's malllmum Nabilitv is CANS2.00 pRe povnd (cAN$4.41 per kJlogeam) per InIIlvldulll Ioe\ oe damaaed piece within the shipment, subject to a ~ill'lum lolal 
IIIl1:>DIIy per ehlpmen! 01 CAN 20000,00, and provided fIInhQr that Camet's lIab!JllY on aT11cles other lnan new aolelY, InclUlllng OU1 nor limited 10 used, remanufilClUred or rvfurbished Mieles, stlllll 
not 9Jtceed len cenlS $.10 CAN per pound per Individual 1081 or damaged piece wilhin the shipment. And, provided fuMer, that Ca"le~s IJabUlry on household goode snd personal effects shall 
not exceed 1M cel)\s $.10 CAN er r IndMdua! loat or dama ed ace within !he shl nl 
SPECIAL AGREEMENT: DeclBred Value: CAN $ per pound. (Declared value may not exceed CAN $100,000.00 per shipment.) ]
 
Shipper agrees 10 pay excess liabiliry Charge: (Shipper's Initials)
 
ShIpper CertlflcaLlon: I hereby declare lI1allhe conlenl$ of Ihis consignmenl al"l/ fully end aceucalely described above oy the proper shipping name, and are properly dassified, "eoJ<.aged. marked 
and labeledlplacarlled, and are ifl 1111 respects ill proper condition for ITanspon accordIng 10 applcabta govemmenlallaws and regulations as "'ell liS Carrier's U1riff.. and NMFC cla88lnceUona. 
Shipment Received; The shipmeflt is received SUbject 10 Tariff CNWY-1l19, Carrier's pricing sched~, lerms, condlUona and ruiN maintained at Cerri"r's general offices ill eflo;:d on \he da.le of 
iaaue of this Bill of Lading, as well as the National Motor Freight CiaslllncsUoll£ (NMf'C), the Hazardoua Mat9lials Transporteliofl Ro;:gulations (nle 49 - CFR. Sub~Ue B. C~apter 1. Sub ChBplar 
,A-C!, and Ihe Houseflold Goods Mlisage Gulae (HHGB 105 Senes). for ;~lpment. ongin&ling in Iho;: United Stllles; and Ihe Canedlan Motor Venlc:le nanspon Ac1, the Transponatlon '" OIl"!lCrOU 
Good. Ac1, and the regulallons in force in the provinciel jurisdiction ~t lhe 1ime end plQCR of lhe Shlpmenl for S/llpmanlS originaling in Cenada. The property describ9d Dn lhis Bm Of lading Is I 
apparent good order. but only to the e~tenl lhatilis unconcealed and visible 'NlllloU1 funher in6pection and, except a; noted or marked. The property 19 conalgned and deatined ea indicated at,ov, 
Tile word Camer 15 denned Ihroug~oulthle conlreCl as meanIng any pel1;on or corporation in po=.ion '" lh" prope~ Under tIlla canlfae:t. CaTTIer agreea 10 ClIrry !he property to Us de.tit1lrtiol 
if on its r-oute, olherwl.e 10 deliver 10 enolher Carrier on Ihe rOUle to said destination, In IhlJ evenl no marl<lng. ate IndIcated on lIle SUI of Ladlng al&ling lhallhe shipment is to be bi/llJd 01$ PPD , 
COL, all ehipmenls .....iII be billed as PPD. It is mutually agreed 8S \0 each Carrier of all or any of Baid property, over all or any portion Df seld route to t~e d<!sUnalion and as \0 ElSch p8Tty et ar 
lim~ interested In all or any or eala propeny. lIlal every 6ervfce 10 be perfonned henlundo;:r shall be .ubjecl to ,,11 '" (his Bill of lading's lSIme and condllloM In effect on Ih.. date 0 




'-llllARt=R 1"\1' I INITS: 
000076
~ DEPARiM.NT OF HoMELAND SECUC ( 
Bureau of Customs and Border PtotQctiorf'-" 
ENTRY/IMMEDIATE DELIVERY 
PAGE 1 OF 1 
PAPERLESS E:NTRY 
GENE C MACK, CRa 
22~5A RENAIS6ANCE DR aTE 32 
LAS VEGAS-NV-89119 CST: 740 
702 895-7005 WOl 
11l c:FA 1G.~, 14:1.1', 1CU2, 1oa..ze AHT : to; tot' 'FTRn 
1, NUVVIJ.. DA'TlJ 3. RLemg EtlTR'f CAlE U,NTR'Y'T'WPE C d. ENTIW Nl.Ale~ 
072108 P72108 06 F.T.Z. ~Ol-0581704-4 
"pam­
2722 






10. \A.,"*T! C0N8IGNEEHllMI! 
NATIVE WHOLESALE SUPPLY co 
1l.lIolPO~ 0/1 ~ORD NAM~ 
NATIVE WHOLESALE SUPPLY CO 
10955 LOGAN RD 10955 LOGAN RD 
PERRYSBURG/NY 14129 P!RRYSBURG,NY 14129 
12. CARftllIR CODE 1~. VOYAGEIFUC:HJmllP , •• \.DCATl~H OF GCOD:H: 
Z179 FTZ 89 - NEV. NAT' L TRAI> 
Is., ~••Q. COtJaNAllI1: 
FTZOOS9 
is. u.s. PORT 01' ~ANCING 17. MANlJU1' NuIolB~R 111.10,0. NI.IIIIM:R 1~. TOTAL vALin! 
23,304 
:!D. OIS'CAlF"l'ION 0; '" E 
~83 CASES OF CIGARETTES 
IZI._ESTQIINmN :u. M.a. NUNBI!R 2S.e~ :28. MANUl'A~lD, 
NUl'll t"" R. V 18:1 24n~?n~nnn rA ,""TV" 1 760RS 
Il'loretly make appliC<!lliQl1 fOr onryllnwneliBte delM:lry. I certify ItIat the IIIloVll 28. cep USE Olllt.y 
infonnlltl"", Ie !IlOC>1al.., ~ bond I!I euftioiertt. vail!, and o~ant. and tll:lt aD
 







S1aNAye/ APP~r~ :J ACT,L.JAJ. RC?LOFSON ATTY-IN­.:!"~A ~/"" rA, 
II'MOM!HO, DATE 
7(21/08 o CBP EXAMINATION REQUIRED.In.,t:'.Jl~'li/ 
29. ~ OKER ER GOvr. AGENCY USE o ENTRY ReJECTED. SECAUSE: 
LO'I'# CASES REF#10368 
1006 8 1020 1 
1 007 17 DELiveRY ISJGNATl1~i DATE 
AUTHORIZEO:
1 013 22 
1 014 13 ELECTRONIC ENTRY RELEASE NOTIFICATION 
1015 4 PORT OF LAS VEGAS, NV 
1016 20 I CERTIFY THAT PROPER RELEASE FOR THI S 
1 017 22 CARGO HAS BEEN RECEIVED ~ROM US CUSTOM~ 
1019 76 COMPANY GENE AACK LAS VEGAS 
IDAG152056 ~ORI~NG OFFICIAL KAY ROLOFSON 
c ::;:, ~~ ~ ·.J.~VJ~~TE 7/21/08-
~:e=~~~:.~~.~~~e:.,~_~~~~~ ~~~~~~ ~!~.~.~~.:~~'f~~r!~~~ t~~~ ~~:~_~::~~~::.~~OYICN allr "«enal)' 
000077
HI I L...M-..J VL...'....4H,,-, 
~1\Q~/? 
. NEVADA lNTl;RNATIOt.JAL TRADE CORP 
FTZ#89 
PO BOX 98076 TALLY OUT 
LAS \teeM, tN 89193 
(702) 361-3422 WAREHOUSE RElEASE 
SHIP TO: N:..;;A:..:.T.:....;JVE..:..=:..:.WH.;..;..:.:O:.:L=E::.;;S;:..AlE=..:::s~U.:._P.:._PL;::..Y:_ _ DATE 812112008 
LOT NO. 
?ERRYSBURG NY ACCOUNT ----=--N::..A:.;.n..:..;VE~WH;..;.:,,;.;;;O.;:,L=.ES;;..A..;;L;;.;;E~ _ 
SHIP VIA: ---:;;.S..;;;E,;;,LF;,....- _ 
U.S.CUS'TOMS & BORDER PROiEC1l0N NUMBER & ACTION 
Merch8l"ldise desetil)ed hereon is permitted to be lr1lnsferre~.an<! has 
been CMStrue1lvely trunsferrecJ 10 U.S. Customs end Border Protectlor\ 










PKGS. DESCRIPTION WEIGIiTS I MEASURES 
99 CS 
BaL Fwd. 99 
Pes. Out 99 
Balance 0 
SEAL N0.4802712 Signature -14(A~ t,~ Finn Name _ 
Good. rec:elm rIIUIl tMl d1eeIctI<l at liMe 01 l1G1l\IIly Cl'WlII!9IlOult wHIl10l be "IPOnt1bl, IDr am~. or shortltgll!L Drlltert 
1I~ Il\arrvcr.1S .nd "'_ no aulhot1ly 10 mall. iii",""" ofC,0.0. Ithlprl:lMt 1o caulllm_ wIt'IOlIl ~nt In rut Cll'the 
ch.rgell. Any MlJuRlrnentl must bt!! nwdaltm:ugh our oftIcea, Tllts .shlpm6nt ls tendered end subject lethe !anna 
III1d conllItIon5 ~ Ifle R_ifino CIlInt!ll'lI U"I/CIm Sill 01 LIdlng. lllfed1V9 Jun@ , 5.19/1 I. l1'IllI m:elplln NOT 
NEGOTIABLIO IP'd If "'8 ."'Ipmerllla ClOMlgnad TO ORDER mIlS( 1111 aIIaftllOd for U'lll ComPlIny'S Uniform Olllrlr BII of I.adng. 
"JMPFlORTAHT. WAREHOUSE P.IlAXIMUM LIABIUTY IS 12.5 CEI'lTS PER POUNO AS OUTLINED IN FO~EIGN TRAOE ZONE TARIFF NO. , 
EXHIBIT
'GREEN-U.S. CUGTOMB & BORDeR PROTECTTO!'l 
I ~ 000078
.' .-. I. • • 
;... i: -.' .'.,.r, '!" ~ .. ". 
.. .' . .~

Remit to: 
APT TRANSPORTAnON, INC. 
P.O. SOl( 4668 
Omaha, NE 68104.....008 
BILL TO l
 






INVOICE NO: LV76813 
DATE: 0812912008 
Due: Net 15 Days 
Shipper I ~ITCO 
I 6620 ESCONDIDO STREET 
L.AS VEGAS NY 89119 
I Conaign•• k WARPATH 
I NORTH 165 HWY 95 





Dncrtptton PCS Weight Rate o..tance Cl'tergclS 
1,009.00ctq Cs 
CIGARETTES ....' '-\~\XS 4000 $0.00 $2.310.61 
FLAT FUEL SURCHARGE '009.00 $0.710 5716.39 
DRIVER UNLOAD 1.00 $200:000 S200.00 
Charge. SubTotal: 53,22T.00 
Total Amount OWIng: ~ $3,227.00 
I NObIS I 
Pldtup Da18 DIIIMrv D8III I DrtverlD I TI'llIJer , I POWM' Unit. em or L.-dJng , I PO, 
B121J20oa BJ22I2C08 I CAVlIKE I 5667 I 1157 I 
paoe 10"



































































































































































































































































































































































































































































































































































































































01/09/213139 15:134 171553~37 NW5 PAGE 02...... 
INVOICE/BILL OF LADING NATIVE NATION INVOICE # 11264 
Oltv of Sill. 09·JBrt-<)9 ShlPllod Oats: 
Seller: Nalive Wholesale Supply Sold To War Path 
---\ PurctJaser. North 165 Highway 95 
PO Bax 214 
~~ V-e..-"l
Gowanda. N.Y. 14070 Plummer. 10.83851 
Toll Free: 1-877-628-04833 
PISIOIi of Native Wl'lolessle Supply BlIIlldTo: WarPath 
98la: Nor1h 165 Highway 9510955 Logan Rd
 
Pe~burg. NY 14129
 VIA Coeur d'Alene Indian Natiol1 
seneca Nation Territory Plummer. ID, 83851 
._...... '.'.'. -- ,._._. _ ... ' .......
_,-~ "".~ 
"Not amlliat9d Wfth tf18 SBn9l:a NaUon of Indians Goyernment" 
DESCRIPTION OF GOODS 
Item CQde: Item: Case: Quantity; Price Per UnIt: Emnsion: 
3134 OPAL Menthol Lt H/Lid 120'5 30 3 \0':>") $292.50 $877.50 
3133 OPAL Menthol H/Ud 120'5 30~ 3~\oS3. $292.50 $877.50 
3132 OPAL Ultra Lt H/LId 120 30 15 IDSIo $292.50 $4,387.50 
3131 .()P~L f:.I9htHILId 12~'S 30 10 ID5S" $292.50 $2.92500 
3130 OPAL Full Flavor H/Lid 120's 30 6 10':>3 $292.50 $1,755.00 
1077 SENECA Menthol Ultra It H/L 100 60 3 ,. Ie ':;:.L- :ji501.00 $1,503.00 
1076 SENECA Menthol Lt Hfl100 60 'i-t'-{ 8 I05(,)~iD53 $501.00 $4,006,00 
1075 SENECA Menthol H/l 100 60 7 loSo $501.00 $3,507.00 
1072 SENECA Full Flavor Hfl100 60 25 \oSY $501.00 $12.525.00 
1065 SENECA Non Filter HlL King 60 5 \050 $501.00 $2,505.00.. 
1063 SENECA Menthol H/l King 60 3 \OS:l- $501.00 $1,503.00.. 
1061 SENECA Light H/l King 60 10 \053 $501.00 $5,910.00 
1060 SENECA Full Flavor HIL King 60 i- t iB 25 io'5,-,'ICS3 $501.00 $12,525.00 
000081
/ t:)';j/ LI:1~:l Ib: 04 17155~..... 37 NWS PAGE B3 
DESCRIPTION OF GOODS 
ltam Code: ttem: Case: Quantity: Price Per Unit; xmnsioo: 
Total Cas85 Dollvered 123 Add one extra handling unit to Sub Total 53,90B.SO
Totti cartons Delivered 6270 any fradlon of the whole number. Shipping 0.00
Total Packs Delivered 62700 
Units 3.3 DIscounts 0.00Total Stlck!l Delivered 12S4000 Gross Weight (Lbs) 45" 7'f TOTAL THIS ORDER 53.90a.50 
CONDlTtON OF SALE Net Weight (Lbs) 3~ '((, 
THE;SE GOODS HAVE seEN SOLD TO PURCHASER AT THE SENECA NATION TERRITORY. THEY ARE FOR REC 
SENECA NATION TERRITORY OR OTHER LOCATION DIRECTED BY PURCHASER. AND MAY BE TRANSPORTED PURCI-fASER 
ONLY AT seNeCA NATION TERRITORY OR TO THE TERRITORY Of ANOTHER NATIVE NATION. PURCHASER RE RESENTST THAT 
THE GOODS ARE FOR RESALE AT SENECA NATION TERRITORY OR SUCH OTHER NAnVE TERRITORY TO WHI H THEY ARE 
TRANSPORTED. IT IS EXPRESSLY UNDE:RSTOOD ~ND AGREED THAT THESE GOODS ARE SOLD F.O.B SENECA AnON 
TERRITORY. IF PHVSICAL RECEIPT OF GOODS IS TAKEN BY PURCHASER AT SENECA NATION TERRITORY, TH N FO.B. SENECA 
NATION TERRITORY SHALL CONSTITUTE 60TH A PRICE TERM AND DELIVERY TERM. Sf1IPMENT TO ANV OTHE LOCATION 
SIiALl BE SOLELY AT THE EXPENSE. DIRECTION, AND RESPONSIBILITY OF PURCHASER, IN WHICH EVENT F.O B. SENECA 
NAT/ON TERRITORY SHALL CONSTI1'UTE A PRICE TERM WITH DELIVERY DEEMED TO TAKE PLACE AT SENECA NATION 
TERRITORY UPON PURCHASER'S EXECUTION BELOW AND TITLE AND RISK OF LOSS TRANSFERING TO PURe ASER PRIOR TO 
THEIR REMOVAl FROM A FREE TRADE ZONE OR U.S. CUSTOMS BONDED WAREHOUSE IF PURCHASER OR PU CHASER'S AGENT 
TAKE POSSESSION OF GOODS AT SUCH FREE TRADE ZONE OR CUSTOMS BONDED WAREHOUSE. PURCHAs,E CONFIRMS THAT 
IT IS AUTHORIZED TO PURCHASE AND RECE-'YE THE2DS UNDER T ETERMS AND CONDITION IN WHICH EY ARE SOLD 
ANDRECENED. .~ JI ;I 
signature X(il:.~~--~ _cr It!?, &4;l~/~ 
ACKNOWLEDGMENT I 
Pun:haser's or purchaser'S agBnl'& signaluffi bBlow hBreby aQ;nawledgBs delivery and IBcslpl of Ihe above described i 
goods aCCOl'dlng 10 the terms hereof on this __dllY of ,2008 I 
Signature X I 11264 
BILL OF LADING: [I Product Class: 8~llproduct: TobaccoII~tackable I] 
Purchaser's Transport Destination Purchaser's Transporter: Transporter Informat 
Per Customer: War Palh PICKUP! SELF Volume Disc. Track#: 
Foreign Trade Zane Of Shipper Pro#: 
Customs Bonded Whse Web AddrelSS: 
Pleaae allow 5 to 7 da 
(208) 686-5427 (does not include holid 
on: 
for Shipping 




NEVADA INTERNATIONAL TRADE CORP 
FTZ# 89 
PO BOX 98076 
LAS yEGAS, NV 89193 
(702) 361-3422 
SHIP TO: War Path DATE 1/22/2009 I 
NORTH 165 HIGHWAY 95 LOT NO. I
PLUMMER, 10, 83851 ACCOUNT Native WholesaleI 
SHIP VIA: SELF 
....::....::~----------------
U.S.CUSTOMS &BORDER PROl eTION NUMBER & ACTION
Merchandise described hereon is permitted to be transferred and has 
been constructively transferred to U.S. Customs and Border Protection 






LOADED BY POWER TO LOADING 
YES NO o 0 
DESCRIPTION IJ' EIGHTS 1MEASURES 
123 cs 
PKGS. 
Cigarettes 457L LBS 




Goods receIVed must be checked at time or delivery or Warehouse wlJl not be responsible tor damages or shortages. Drivers 
are instructed and have no authority 10 make delivery or C.O.D. shipmen' to customer.; without payment In full ar the 
charges. Any adjustments must be made through aur offices. This shipment is tendered and received subject to the lenn9 
and conditions of the Receiving earrle~s Unirorm Bill of Lading. effective June 15, 1941. This receipt in NOT 
NEGOTIABLE and if the shipmenlls consigned TO ORDER must be exhanged ror the Company's Uniform Order Bill ar Lading. 
I 
*IMPRORTANT. WAREHOUSE MAXIMUM LIABILITY IS 12.5 CENTS PER POUND AS OUTLINED IN FOREIGN TRADE Z1NE TARIFF NO. 





OMB No. 1651-0024 
U.S. DEPARTMENT OF HOMELAND SECURITY 
Bureau of Customs and Bord·;r Protection 
ENTRY/IMMEDIATE DELIVERY FILER CODE: BRM 
JAMES L. KINNEY CHB, INC. ABI CERTIFIED 
8870 SO. MARYLAND PARKWAY, SUITE 110, LAS VEGAS, NV 89123 
Phone: (702) 691-2911 
19 CFR 142.3,142.16,142.22,142.24 Page 1 of 1 
1. ARRIVAL DATE 
01/21/2009 
5. PORT 
10. ULTIMATE CONSIGNEE NAME 
WARPATH CORPORATION 
165 NORTH HIGHWAY 95 
PLUMMER ID 83851 
12. CARRIER CODE 
15. VESSEL CODEINAME 
LOT# 
16. US PORT OF UNLADING 
20. DESCRIPTION OF MERCHANDISE 
PAPER-WRAP CIGRETS CONT TOBACO 
21.IT/BUAWB 
CODE 
22. IT/BUAWB NO. 
NONPRIVM 
3. ENTRY TYPE CODE I NAME2. ELECTED ENTRY DATE 
012109 06 ABilA 
6. SINGLE TRANS. BOND 7. BROKER I IMPORTER FILE NUMBER 
8690 
B. CONSIGNEE NUMBER 
82-0537082 
11. IMPORTER OF RECORD NAME 
10955 LOGAN RD. 
PERRYSBURG NY 
13. VOYAGEIFlIGHTrrRIP 
Z179 - FTZ 89 ­
17. MANIFEST NUMBER 18. G.O. NUMBER 
23. MANIFEST QUANTITY 24. H.S. NUMBER 
123 PCS 2402.20.8000 
27. CERTIFICATION 28. CBP USE ONLY 
I hereby make application for entrylimmediate delivery, I certify that the above o OTHER AGENCY ACTION REQUIRED, NAMELY:information Is accurate, the bond is sufficient, valid. end current, and that all 
4. ENTRY NUMBER 
BRM-0006753-3 
9. IMPORTER NUMBER 
16-1609830 
NATIVE WHOLESALE SUPPLY CO. 
141299775 
14. LOCATION OF GOODS-CODE(S)/NAME(S) 
NEV.NAT'L TRAD. - 6620 
ESCONDIDO STE E - LAS VEGAS, NV 
19. TOTAL VALUE 
18,075 
25. COUNTRY 26. MANUFACTURER NO. 
OF ORIGIN 
XO XOGRARIV21760HS 
requirements of 19 CFR Part 142 have been met. II 
SIGNATURE OF APPLICANT 
I~I~-~~X JAMES L. KINNEY CHB, INC., An 
PHONE NO. 'ME • 
(702) 691-2911 01/21/20J9 o CBP EXAMINATION REQUIRED. 
29. BROKER OR OTHER GOVT AGENCY USE o ENTRY REJECTED, BECAUSE: 
DELIVERY ISIGNATURE DATE 
AUTHORIZED: 
ELECTRONIC ENT~ELEASE NOTIFICATION. PORT OF 2722. 
rertl~frifrei. fo' !hI, wgo h" b", rerel~d ''Om U.S. 
Req. Exam At: C""o . ~fDate: I, I JAMES L. KINNE' ~'~C. 
Transfer ~: S~n~ur~ ~ 
Entry Bon ! J Carrier Bond [~ CHL Bond! 1 CFS Bond [ 1 
Paired Cities Reg: Yes [ I 0 [X 1 
PAPERWORK REDUCTION ACT NOTICE: This Informallon is to determine the admissibility of imports Into the United States and to proVide the necessary 
information for the examination of the cargo and to establish the liability for payment of dulies and taxes. Your response is necessary. The estimated 
average burden associated with this collection of information is 15 minutes per respondent depending on Individual circumstances. Comments concerning 
the aCcuracy of this burden estimate and suggestions for reducing this burden should be directed to Bureau of Customs and Border Protection, Information 
Services Branch, Washington, DC 20229. and to the Office of Management and Budget, Paperwork Reduction Project (1651-0024), Washington, DC 


























































































































































































































































































































































































































































































































































































































































































































































































































































PAGE B2NWSBr/23/2BB9 17:15 
INVOICE/BILL OF LADING NATIVE NATION INVOICE # 11315 
~ofsal8 Shippod Oa\$: 
Saller; NatIve Wl10lesale Supply Sold TD War Path 
PurChaser. North 185 Highway 95PO Box 214 
Gowenda. N,Y, 14010 Plummer, ro, 83851 
Toll Frue: HI11-62B-4833 
PlsCG of Native Wholesale Supply Billed To; War Path 
9ale: 10955 Logan Rd North 165 Highway 95 
PBrty$blll9. NY 14129 V1A Coeurd'Alene Indian Natlon 
Seneca Natlon Terrftory Plummer, 10, 83851 
"Not affilllatad with the S8118C8 NaIIon of IndlaFI!J GCMlmmenr 




. OPAL Menthol LI Hllid 120'5 1 U-~.; 30 
Quantity: Price Per Unit: c» . $292.50 Enenslon: $877.50 
31~3 OPAL Menthol H/Lid 120'5 IO'~ '30 C.,.3L $292.50 $an.50 







OPAL Light H/Lid 120'5 !<:>;\ b .30 . " 5 ) 
OPAL Full Flavor H/Lid 120'8 JY~' '-5 30 Wi 
SENE~A Me~t~ol UI~ Lt H~L 100'­ 60'~~,~;t!!Y {.) 
SENECA Menthollt HIl100 60 ~/ Cll~ ,'. '; ,)" 
SENECA Ment~_ol HIl100 60 IOq·GJ .. 

















SENECA Light HIL 100 
. . 
SENECA Full Flavor HlL 100 
...~ 
SENECANon Filter H~ King 
60, I (;20 ~'I~".'.! $501,00 
-J ~ __ . . -...:J.:J-'!.~",_./--' . 
60 -:... ,,35;"7:-'7::"" i J $501.00 
, r.· ,s' ! ;~'.. /'"'\'-.!._'-.-'-'--" . ~ 






SENECA Menthol Hll King 
SENECA Li~htH/~ l<in~.. . 
60 ~)') v 





1060 SENECA Full Flavor Hll King
. . . ." 
60 35 ~ p'" ...)
l . 
$501.00 
.. $17.535.0~ (?) 
,-/" i ;/) 
/ I]·J '7'" 
; I.
/.,)" -
/ / j (...1 





1:1 ) ,: ! . 
J --:-7 LI ) f 
P"1:~ , ofZ 
000086
~ 
NEVADA INTERNATIONAL TRADE CORP 
FTZ# 89 
PO BOX 98076 TALLY OUT 
LAS VEGAS, ~V 89193 
(702) 361-3422 WAREHOUSE RELEASE 
SHIP TO: WAR PA IH 
NOR I H 165 HIGHWAY 95 
PLUMMER, 10 83851 





NA liVE VVHOLESALE 
Merchandise described hereon is pennitted to be transferred and has 
been constructively transferred to U.S. Customs and Border Protection 
Territory, under date of _ 




LOADED BY POWER TO LOADING 
YES NO
D D 
INVOICE # 11315 
PIECES DESCRIPTION SKIDS 








SEAL No.yfY9f'fYFirm NameU74J}CR 
I t I 
GoodS received must be ~he~ked at lime of delivery or Warehouse will nol be responsible for damages or shortages. Drivers 
are inslru~ted and have no authority 10 make delivery of C.O.D. shipmenlto customers without payment in lull of the 
charges. Any adjustments must be made through our offices. This shipment is tendered and received subject to the terms 
and conditions of the Receiving Carrier's Uniform Bill of Lading, effective June 15, 1941. This receipt in NOT 
NEGOTIABLE and If the shipment is consigned TO ORDER must be exhanged for the Company's Unifonn Order Bill of Lading. 




U.S. DEPARTMENT OF HOMELAND SECURITY Form Approved 
OMS No. 1651-0024 Bureau of Customs and Border Protection 
ENTRYIIMMEDIATE DELIVERY FILER CODE: SRM 
JAMES L. KINNEY CHS, INC. ASI CERT1FIED 
8870 SO. MARYLAND PARKWAYbSUITE 110, LAS VEGAS, NV 89123 
Phone: (7 2) 691-2911 
19 CFR 1423. , 14216 14222 14224 Page 1 of 1 
1. ARRIVAL DATE 2. ELECTED ENTRY DATE 
01/28/2009 012809 
5. PORT 6. SINGLE TRANS. BOND 
2722 
B. CONSIGNEE NUMBER 
82-0537082 
1D. ULTIMATE CONSIGNEE NAME 
WARPATH CORPORATION 
165 NORTH HIGHWAY 95 
PLUMMER 10 83851 
12. CARRIER CODE 13 VOYAGE/FLIGHTITHIP 
15. VESSEL CODE/NAME 
LOT # 
16. US PORT OF UNLADING 17. MANIFEST NUMBER 
2D DESCRIPTION OF MERCHANDISE 
PAPER-WRAP CIGRETS CONT TOBACO 
21.1TIBUAWB 22. ITIBUAWB NO. 23. MANIFEST QUANTITY 
CODE 
M NONPRIV 151 PCS 
27. CERTIFICATION 
3. ENTRY TYPE CODE I NAME 4. ENTRY NUMBER 
06 ABilA BRM-0006786-3 
7. BROKER I IMPORTER FILE NUMBER 
8729 
9. IMPORTER NUMBER 
16-1609830 
11. IMPORTER OF RECORD NAME 
NATIVE WHOLESALE SUPPLY CO. 
10955 LOGAN RD. 
PERRYSBURG NY 141299775 
14. LOCATION OF GOOOS-CODE(S)INAME(S) 
Z179 ­ FTZ 89 - NEV.NAT'L TRAD. - 6620 
ESCONDIDO STE E - LAS VEGAS, NV 
18. G.O. NUMBER 19. TOTAL VALUE 
23,655 
24. H.S. NUMBER 25. COUNTRY 26. MANUFACTURER NO. 
OF ORIGIN 
2402.20.8000 XO XOGRARIV21760HS 
28. CBP USE ONLY 
I hereby make application for entrylimmedlate delivery. I certify that the above o OTHER AGENCY ACTION REQUIRED, NAMELY:information is accurate, the bond is sufficient, valid, and cu ent;/nd that all 
reQuiremenls of 19 CFR Par1142 have been mel. " 
SIGNATURE OF APPLICANT rIll flJ1J 
X JAMES L. KINNEY CHB, INC., AlTY-1 '''-fj ·v 
PHONE NO. OAT 
(702) 691-2911 01/28/2009 
29. BROKER OR OTHER GOvr AGENCY USE 
o CBP EXAMINATION REQUIRED. 
o ENTRY REJECTED, BECAUSE: 
I 
DELIVERY ISIGNATURE DATE 
AUTHORIZED: 
ELECTRONIC ENTRY RELEASE NOTIFICATION. PORT OF 2722. 
~rt",ffitP~ r" \hI, '''go h" be" re"l"d r"m U"5 
Co,1o " f1j(lJReq. Exam At: iD~te: I JAMES L. K.... 111' INC.Transfer Bl 
Entry Bon [d Carrier Brn~ [~ yHL]Bond [ J CFS Bond [ J Signa e 1,/J.. r~ 
Paired Cities eq: Yes a X 
PAPERWORK REDUCTION ACT NOTICE: This information Is to determine the admissibility of Impor1s into the United Sta lis and to provide the necessa ry 
informalion for lhe examination of the cargo and to establish the liability for payml!n\ of duties and taxes. Your response is necessary. The estimated 
average burden associated with this collection of information Is 15 mlnules per respondent depending on Individual circumslances. Comments concerning 
the accuracy of this burden estimate and suggestions for reducing this burden should be directed to Bureau of Customs and Border Protection, Information 
Services Branch. Washington, DC 20229, and to the Office of Management and Eludget, Paperwork Reduction Project (1651-0024), Washington, DC 

































































































































































































































































































































NATIVE WHOLESALE SUPPLY COMPANY SHIPMENT DATA 
YEAR MONTH BRAND CASES UNITS ENTRY TOTAL 
2007 5-Jan OPAL 30 30 180,000 
SENECA 50 0 0 
SENECA 60 270 3,240,000 3,420,000 
2007 6-Mar OPAL 30 60 360,000 
SENECA 50 0 0 
SENECA 60 230 2,760,000 3,120,000 
2007 12-Apr OPAL 30 30 180,000 
SENECA 50 0 0 
SENECA 60 280 3,360,000 3,540,000 
2007 5-Jun OPAL 30 50 300,000 
SENECA 50 0 0 
SENECA 60 116 1,392,000 1,692,000 
2007 27-Jul OPAL 30 45 270,000 
SENECA 50 0 0 
SENECA 60 260 3,120,000 3,390,000 
2007 28-Jun OPAL 30 25 150,000 
SENECA 50 0 0 
SENECA 60 165 1,980,000 2,130,000 
2007 31-Jul OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 10 120,000 120,000 
2007 13-Sep OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 185 2,220,000 2,220,000 
2007 2-0ct OPAL 30 35 210,000 
SENECA 50 0 0 
SENECA 60 10 120,000 330,000 
2007 22-0ct OPAL 30 15 90,000 
SENECA 50 0 0 
SENECA 60 220 2,640,000 2,730,000 
2007 6-Dec OPAL 30 10 60,000 
SENECA 50 0 0 
SENECA 60 148 1,480,000 
SENECA 120 35 210,000 1,750,000 
2007 TOTAL 24,442,000 
000092
......, 
NATIVE WHOLESALE SUPPLY COMPANY SHIPMENT DATA 
YEAR MONTH BRAND 


























































































































NATIVE WHOLESALE SUPPLY COMPANY SHIPMENT DATA 
YEAR MONTH BRAND 








2009 TOTAL TO DATE 






















LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
BRETT DELANGE, ISB #3628 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 West Jefferson, 2nd Floor 
P. O. Box 83720 
Boise, Idaho 83720-00 10 
Telephone: (208) 334-2424 
Facsimile: (208) 334-4151 
brett.delange@ag.idaho.gov 
Attorneys for the State of Idaho 
THEODORE V. SPANGLER, JR., ISB #1318 
Deputy Attorney General 
Idaho State Tax Commission 
800 Park Boulevard 
P.O. Box 36 
Boise, Idaho 83722-0150 
Telephone: (208) 334-7530 
Facsimile: (208) 334-7844 
tspangler@tax. idaho. gov 
Attorneys for the Idaho State Tax Commission 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 




















COMPANY, a corporation, and Does 1 ) 




NOTICE OF HEARING-l 
J 000095
To: Defendant Native Wholesale Supply Company and its counsel of record: 
Plaintiffs The State of Idaho, hy and through its Attollley General, lawrence G. Wasden, 
and tbe Idaho State Tax Commission, (collectively "tbe State"), hereby give no lice that the Stale 
\vi]] bring the State's Motion for Preliminary Injunction for hearing before the Honorable 
Timothy L. Hansen, Ada County District Court Judge, on the 21" day of May, 2009, at 4:00 p.m 
(MDT) or as soon thereafter as counsel can be heard. 
DATED this 15 th day of April, 2009. 
LA WRENCE G. WASDEN 
ATTORNEY GENERAL / 
STAT~lIDAH~. Q{/'\ 
By . . J 
BRETT T. DELANGE 
Deputy Attorney General 
Consumer Protection Division 
IDAHO STATE TAX COMMISSlON 
V\ ~ 
By _ ~ ~AcJ1~\r .~ 
THEODORE V. SPAN 
Deputy Attorney General 
State Tax Commission 





I hereby certify that on the 15th day of April, 2009, I caused to be served, by the method 
indicated below, a true and correct copy of the foregoing, addressed to the following: 
Samuel A. Diddle blLU.S. Mail 
Eberle, Berlin, Kading, Turnbow & 
McKlveen, Chartered 
1111 West Jefferson Street, Suite 530 
P.O. Box 1368 
OHand Delivery
D Certified Mail, Return Receipt Requested 
D Overnight Mail 
D Facsimile 
Boise, ID 83701 
BRETT T. DELANGE 
Deputy Attorney General 
NOTICE OF HEARING - 3
 
000097
Samuel A. Diddle, ISB #4967 
EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED 
1111 West Jefferson Street, Suite 530 
P. O. Box 1368 
Boise,ID 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney General; 
and the IDAHO STATE TAX COMMISSION, 
Plaintift~ 
vs. 
NATIVE WHOLESALE SUPPLY COMPANY, 
a corporation; and Does 1 through 20, 
Defendants. 
Case No. CV OC 0815228 
DEFENDANT'S MOTION FOR 
CONTINUATION OF HEARING 
ON THE STATE'S MOTION FOR 
PRELIMINARY INJUNCTION 
COMES NOW Native Wholesale Supply Company, ("NWS"), by and through its 
attorney of record, Samuel A. Diddle of the law firm of Eberle, Berlin, Kading, Turnbow & 
McKlveen, Chtd., making a special appearance without waiving its right to contest personal 
jurisdiction, and asks this Court to continue the hearing on Plaintiffs' Motion for Preliminary 
Injunction until after the Court reviews and determines Defendant's Motion to Dismiss for 
Lack of Personal Matter Jurisdiction over Defendant pursuant to Rule 12(b), I.R.C.P. 
DEFENDANT'S MOTION FOR CONTINUATION OF HEARING ON 
THE STATE'S MOTION FOR PRELIMINARY INJUNCTION -1 ORIGINAL57032-1/00179106.000 
000098
Defendant previously filed its Motion to Dismiss pursuant to Rule 12(b), LR.C.P. It is 
essential that the Court determine whether it has jurisdiction over the subject matter of Plaintiffs' 
Complaint or personal jurisdiction over Defendant before it considers the substance of the 
Plaintiffs' Motion for Preliminary Injunction. Accordingly, NWS, without waiving its right to 
contest personal jurisdiction, asks this Court to delay any hearing on Plaintiffs' Motion for 
Preliminary Injunction until after it has had a chance to rule on Defendant's Motion to Dismiss 
for Lack of Subject Matter Jurisdiction and Personal Jurisdiction. 
DATED this L day of May, 2009. 
EBERLE, BERLIN, KADING, TURNBOW 
& MCKLVEE CHARTERED 
By w'\ 
Samue iddle,ofthe m 
Attorneys for Defendant Native Wholesale 
Supply Company 
DEFENDANT'S MOTION FOR CONTINUATION OF HEARING ON 






I HEREBY CERTIFY that a true and correct copy of the above and foregoing document 
was served upon the following attorney this --¥_ day of May, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden 
Attorney General 
State of Idaho 
Brett T. DeLange 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State Street, Lower Level 
PO Box 83702 
Boise, Idaho 83702-0010 
(208) 334-2424 
Theodore V. Spangler, Jr. 
Deputy Attorney General 
Office of the Attorney General 





[ ] U.S. Mail
IX] Hand Delivery 
1"] Overnight Mail 
[ ] Fax 
[ ] U.S. Mail 
~] Hand Delivery 
[ ] Overnight Mail 
[ ] Fax 
Samu 
DEFENDANT'S MOTION FOR CONTINUATION OF HEARING ON 
THE STATE'S MOTION FOR PRELIMINARY INJUNCTION -3 
57032-1/00179106.000 
000100
Samuel A. Diddle, ISB #4967 "'A '( I') t· " "'-'1, .) '-> !-liJ'JEBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED J. DAViD NAVARRO Cte 
1111 West Jefferson Street, Suite 530 By KATHY J. BIEHL . rk 
Dl;PlJTy . ,P. O. Box 1368 
Boise, 10 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attomeys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attomey General; 
and the IDAHO STATE TAX COMMISSION, 
Plaintiff, 
vs. 
NATIVE WHOLESALE SUPPLY COMPANY, 
g 
Case No. CV OC 0815228 
DEFENDANT'S MOTION TO 
DISMISS FOR LACK OF 
SUBJECT MATTER AND 
PERSONAL JURISDICTION 
_a_co_rp_o_ra_ti_o_n_;;_:_:_~_d_:_:_ts_l_th_r_ou_ J_h_20_, 
COMES NOW Native Wholesale Supply Company, ("NWS"), by and through its 
attomey of record, Samuel A. Diddle of the law firm of Eberle, Berlin, Kading, Tumbow & 
McKlveen, Chtd., and submits this motion pursuant to Rule 12(b), I.R.C.P. seeking dismissal of 
the Complaint for lack of subject matter jurisdiction and personal jurisdiction over the Defendant 
and for failure to state a claim upon which relief can be granted. This Motion is supported by a 
Memorandum submitted concurrently herewith and the Affidavit of Arthur Montour. 
DEFENDANT'S MOTION TO DISMISS FOR LACK OF
 
SUBJECT MATTER AND PERSONAL JURISDICTION -I
 
57032-1/00179107000
 OR' G\ ~lAL 000101
DATED this -fe- day of May, 2009. 
EBERLE, BERLIN, KADING, TURNBOW 
& MCKLV , CHARTERED 
cb.BY ~---:::!::>-L....:-"--+-__------'---=-_.!<..lL.-,/-----L--__ 
Samue Diddle, of the firm 
Attorneys for Defendant Native Wholesale 
Supply Company 
DEFENDANT'S MOTION TO DISMISS FOR LACK OF 





I HEREBY CERTIFY that a true and cfrect copy of the above and foregoing document 
was served upon the following attorney this ~ day of May, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden 
Attorney General 
State of Idaho 
Brett T. DeLange 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State Street, Lower Level 
PO Box 83702 
Boise, Idaho 83702-0010 
(208) 334-2424 
Theodore V. Spangler, Jr. 
Deputy Attorney General 
Office of the Attorney General 





[ ] U.S. Mail 
-11.1 Hand Delivery 
[ ] Overnight Mail 
[ ] Fax 
[ ] U.S. Mail 
~] Hand Delivery 
[ ) Overnight Mail 
[ ] Fax 
DEFENDANT'S MOTION TO DISMISS FOR LACK OF 





Samuel A. Diddle, ISB #4967 
AM,_ f~!?MZ~-(j 
EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED 
MAY 0 G2ao:] 
1111 West Jefferson Street, Suite 530 
P. O. Box 1368 
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Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney Case No. CV OC 0815228 
General; and the IDAHO STATE TAX 
COMMISSION, 
DEFENDANT'S MEMORANDUM 
Plaintiff, IN SUPPORT OF MOTION TO 
DISMISS FOR LACK OF 
vs. PERSONAL JURISDICTION, 
SUBJECT MATTER 
NATIVE WHOLESALE SUPPLY JURISDICTION, AND FOR 
COMPANY, a corporation; and Does 1 FAILURE TO STATE A CLAIM 
through 20, 
Defendants. 
COMES NOW the Defendant, Native Wholesale Supply Company ("NWS"), by and through 
its attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and submits this 
Memorandum in support of its Motion to Dismiss pursuant to Rules 12 (b)(l), 12(b)(2) and 12 (b)(6), 
I.R.c.P. 
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The action should be dismissed because this Court does not have subject matter jurisdiction, 
because NWS is not subject to personal jurisdiction in Idaho, and because Plaintiffs have failed to state 
a claim upon which relief can be granted. 
NWS is a corporation chartered by the Sac and Fox Tribe. NWS is not domiciled in Idaho, and 
does not have the minimum contacts necessary with Idaho to subject NWS to the jurisdiction of Idaho 
courts. Plaintiffs have failed to establish any basis upon which the Court may exercise subject matter 
jurisdiction and Idaho has no right to extend its jurisdiction to sales of cigarettes on tribal land to tribal 
members. 
NWS sells cigarettes from its office on the Seneca Nation of Indians Territory in northern New 
York, with all sales being on a F.O.B. Seneca Nation basis. Title to the cigarettes and risk of loss is 
passed to the purchaser at the time the transaction is consummated on the Seneca Nation of Indians 
Territory. NWS has no control over what purchasers may do with the cigarettes subsequent to the sale. 
NWS directs no commercial activity toward Idaho 'Uld does not transact any business here. 
I. 
FACTUAL BACKGROUND 
The Complaint generally alleges that NWS is illegally selling, distributing or importing 
cigarettes in Idaho and seeks to enjoin NWS from continuing its actions and also seeks the imposition 
of monetary sanctions. NWS submits its Motion to Dismiss based on the following uncontroverted 
facts: 
In or around 2001, NWS was chartered as a corporation by the Sac and Fox Tribe of 
Oklahoma. (Montour Aff. , 2). NWS's office has always been located on Seneca Nation of Indians 
Territory in northern New York. (Id.) NWS has no other office. (Id.) 
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The primary business ofNWS is the importation and sale of tobacco products. (Montour Aff. ~ 
3) NWS imports cigarettes manufactured by Grand River Enterprises Six Nations, Ltd. ("Grand 
River") for resale to third parties. (ld) Grand River is wholly owned by Native Americans who are 
members of the Six Nations that comprise the Iroquois Confederacy. (ld) Grand River is a Canadian 
corporation that produces, packages and sells tobacco products. (ld) Grand River's facility is located 
on the Grand River Reserve in Oshweken, Ontario, Canada. (ld) 
NWS purchases and imports cigarettes from Grand River that are shipped to their ultimate 
destination on Indian territory in the United States via one of three facilities: (a) the Western New York 
Foreign Trade Zone in Lackawanna, New York; (b) the Southern Nevada Foreign Trade Zone in Las 
Vegas, Nevada; and (c) a bonded warehouse on the Seneca Nation ofIndians Territory in New York. 
(Montour, Aff. ~ 4) NWS does not own any of these facilities, but merely rents space to store the 
cigarettes after they pass through Customs. (ld.) 
As mentioned above, NWS resells the cigarettes only to tribes or entities in the United States 
that are located on tribal land and owned by Native Americans. Cigarettes are sold only to tribes or 
entities that are located on trust land and which are owned by individuals who are enrolled members of 
federally recognized tribes. (Montour Mf. ~ 5). All orders are placed and processed at NWS's office 
on the Seneca Nation of Indians Territory. (ld) All checks or other forms of payment are remitted or 
forwarded to NWS's office. (ld) All cigarettes sold by NWS are in packages that are stamped "for 
reservation sales only." (ld) 
All cigarettes sold by NWS are (and have always been) sold at all times on an F.O.B. Seneca 
Nation of Indians Territory basis, with title and risk of loss transferring to the purchaser at the time of 
sale on the Seneca Nation of Indians Territory. (Montour Aff. ~ 6) Once a transaction is completed, 
products are shipped via one of the three aforementioned facilities. (ld) NWS does not exercise any 
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control over its products subsequent to their sale to third parties. (ld) NWS does not sell or import any 
cigarettes into the State ofIdaho. (ld) Any transport of products into Idaho occurs solely as a result of 
a third party's conduct or direction. (ld) 
As stated above, NWS is a corporation chartered by the Sac and Fox Tribe, with its place of 
business on the Seneca Nation of Indians Territory in New Yark. (Montour Aff. ~ 7) NWS has no 
presence in Idaho, and does not do or transact business in Idaho. (ld) Specifically, NWS does not sell 
products within the jurisdiction of the State ofIdaho, nor has it ever contracted to do so; NWS does not 
maintain any place of business in Idaho; NWS has no personnel, office, real estate, sales agents, 
mailing address or bank account in Idaho; NWS does not advertise or solicit business in Idaho; NWS 
does not have a telephone number or listing in Idaho; and NWS does not own or have a registered 
automobile in Idaho. (ld) 
II. 
LEGAL ARGUMENT 
A.	 Because NWS has no minimum contacts of Idaho, the Court may not exercise personal 
jurisdiction. 
A plaintitT must make a prima facie showing ofjurisdictional facts. Sher v. Johnson, 911 F.2d 
1357, 1361 (9th Cir. 1990). Because the uncontroverted tacts demonstrate that NWS has no minimwn 
contacts with Idaho, PlaintitTs cannot make a primafacie showing and have failed to carry their burden. 
Under Idaho law, a court may exercise jurisdiction over an out-of-state defendant where: (1) 
the act giving rise to the cause of action falls within Idaho's longarm statute and (2) the constitutional 
standards of due process must be met. Blimka v. MyWeb Wholesaler, LLC, 143 Idaho 723, 726, 152 
PJd 594, 597 (2007); Smalley v. Kaiser, 130 Idaho 909, 950 P.2d 1248, 1251 (1997). Because 
Idaho's 10ngarm statute permits courts to assert personal jurisdiction to the same extent permitted by 
the due process clause of the Constitution, courts are required to decide whether asserting personal 
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jurisdiction complies with due process under Idaho law. Schneider v. Sverdsten Logging Co., 104 
Idaho 210, 211,657 P.2d 1078, 1079 (1983). 
Due process requires that a nonresident defendant have minimum contacts with the forum state 
of such a nature that the exercise of personal jurisdiction does not offend traditional notions of fair play 
and substantial justice. Int'l Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed. 95 
(1945). In detennining the existence of minimum contacts, the court must focus on the relationship 
among the defendant, the forum, and the litigation. ShqIJer v. Heitner, 433 U.S. 186, 204, 97 S.Ct. 
2569,2579-80,53 L.Ed.2d 683,697-98 (1977). If the court finds the requisite minimum contacts, it 
must then proceed to determine whether its assertion of personal jurisdiction comports with traditional 
notions of fair play and substantial justice. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 105 
S.Ct. 2174, 2184, 85 L.Ed.2d 528, 543 (1985). 
Not just any contacts with Idaho will sutlice to sustain the exercise of 
jurisdiction. The United States Supreme Court has described the idea of 
minimum contacts as "some act by which the defendant purposefully 
avails itself of the privilege of conducting activities within the forum 
state, thus invoking the benefits and protections of its laws." For 
specific personal jurisdiction, the ensuing litigation must arise out of or 
relate to the contacts. Whether there have been sutlicient contacts must 
be detennined on a case-by-case basis. 
Western States Equipment Co. v. American Annex, Inc., 125 Idaho 155, 158,868 P.2d 483, 486 (1994). 
In Western States, the Idaho Supreme Court also pointed out that the United States Supreme 
Court has ruled that the contacts must be sufficient that the Defendants could "reasonably anticipate 
being haled into court" in the forum state. Id (quoting World-Wide Volhwagon Corp. v. Woodwn, 
444 US 286, 287, 100 S.Ct. 559, 562, 62 L.Ed.2d 490 (1980)). The analysis of the due process 
implications of subjecting NWS to Idaho's jurisdictions does not end there, however. 
The due process analysis is a two-step process. Once a court 
detennines that the requisite minimum contacts with the forum state 
exists, the court must then consider the contacts in light ofother factors 
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to detennine whether the assertion of personal jurisdiction would 
comport with "traditional notions of fair play and substantial justice." 
This analysis pennits the court to consider: 
(1) "the burden on the Defendant," 
(2) "the forum State's interest in adjudicating the dispute," 
(3) "the plaintiffs interest in obtaining convenient and effective relief," 
(4) "the interstate judicial system's interest in obtaining the most 
efficient resolution ofcontroversies," and 
(5) "the shared interest of the several states in furthering fundamental 
substantive social policies." 
Western States, 125 Idaho at 158-59, 868 P.2d at 486-87 (citations omitted). 
In Smalley v. Kaiser, 130 Idaho 909, 950 P.2d 1248 (1997), the Supreme Court using the 
Western State's guidelines, analyzed whether an Idaho resident could bring in the Missouri Department 
of Social Services, which had filed delinquency reports in Idaho and undertaken collection efforts in 
Idaho against the Idaho resident. The Court concluded that the Department and its employees had 
insufficient minimum contacts with Idaho, and in addition that it would violate fair play and substantial 
justice if Idaho courts exercised jurisdiction. It ba1<:mced the interest of Idaho against the burden to the 
Department to defend in Idaho in its decision. 
Similarly, in the present case it would offend traditional motions of fair play and substantial 
justice to subject NWS to Idaho jurisdiction. There are no substantial or continuous or systematic 
contacts by NWS with Idaho. 
NWS is chartered by the Sac and Fox Tribe, and is wholly owned by Mr. Montour, a member 
of the Seneca Nation. Since its inception, NWS has maintained its business operations on the Seneca 
Nation of Indians Territory. NWS does not have an office, employ personnel, maintain a mailing 
address, use bank accounts, utilize sale agents, have a telephone number or listing, or market its goods 
in Idaho. Nor does NWS own real estate or an automobile in Idaho. In short, NWS totally lacks any 
contacts in Idaho that would warrant the exercise of general jurisdiction. 
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Moreover, NWS has never purposefully availed itself of the benefits or protections of Idaho. 
NWS does not purposefully direct its business activities toward, or within, the jurisdiction of the State 
of Idaho. NWS does not sell products specifically for markets within Idaho, nor does it advertise 
within Idaho. NWS does not have agreements with persons or companies to serve as sales agents in 
Idaho for cigarettes that NWS sells. It has no offices in Idaho and no assets in the state. More 
importantly, NWS has never sold cigarettes to consumers in Idaho.' As NWS never sold cigarettes to 
Idaho consumers, no contact existed with individuals in Idaho out of which the State's claims could 
arise. Indeed, selling goods F.O.B. Seneca Nation at NWS's office on the Seneca Nation ofIndians 
Territory affimls that the transactions occurred exclusively outside of Idaho. Moreover, the title and 
risk of loss with respect to the cigarettes passed to the buyer at the time their purchases were 
consummated on the Seneca Nations of Indians Territory. 
NWS never purposely inteIjected itself into Idaho's affairs. It has no relationship with Idaho. 
Instead, it would be forced to bear an unreasonable burden of defending in Idaho where it has no office, 
no employees and no legal or economic relationships. Moreover, this attempt to assert jurisdiction by 
Idaho conflicts with the sovereignty of the Indian Tribes involved, particularly the Sac and Fox Tribe, 
by which NWS is chartered, and the Seneca Tribe, of which Mr. Montour is a member and which 
licenses NWS to do business on its tribal land. Idaho's interest in this case is minimal as Idaho's action 
is merely one skirmish in the overall concerted litigation strategy of the National Association of State 
Attorneys General, which has conducted a war against NWS in a variety of forums throughout the 
country. This divide and conquer litigation strategy in which multiple states are attacking NWS in 
, If cigarettes that NWS sold to third parties were, in tum, sold to Idaho consumers, they were sold by, or at the direction of,
 
independent third parties with NWS exercising neither direction nor control. See Ashai Meta/Indus!. Co. v. Superior Court oj"
 
Cal, 480 U.S. 102, 112 (1987); Burger King Corp. v. Rudzevicz, 471 U.S. 462, 475 (1985) (personal jurisdiction over a
 
defendant cannot be predicated on the unilateral acts of independent third parties).
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order to increase litigation costs for a single corporation should not be condoned by this Court. Similar 
issues are being litigated in several alternative forums, and it is not essential to litigate in Idaho. 
B.	 The Court does not have subject matter jurisdiction over this dispute. The 
Complementary Act does not apply to NWS. 
NWS, owned by a Native American and chartered by an Indian tribe, sells solely to entities 
located on tribal land and owned by Native Americans and is engaged in tribal-to-tribal transactions. 
Plaintiffs seek to enforce the Idaho Tobacco Master Settlement Agreement Act ("Idaho MSA Act") or 
the Complementary Act, Idaho Code § 39-8401, upon these tribal-to-tribal transactions, which is 
beyond the scope ofclear language of the statute. 
In November 1998, Idaho entered into a Master Settlement Agreement with the largest United 
States cigarette manufacturers, thus concluding multi-state tobacco litigation in which Idaho was a 
party. Pursuant to the MSA, Idaho adopted uniform legislation requiring non-MSA signatories that 
sold cigarettes in any MSA state to either join the MSA or to fund a qualified escrow, Idaho Code § 
39-7803(b), of the Idaho Tobacco Master Settlement Agreement. The Act required non-participating 
manufacturers to place into a qualified escrow fund a prescribed sum of money "per unit sold" in 
Idaho. Idaho Code § 39-7803(b)(1) "Units sold" is the number of individual cigarettes sold in Idaho by 
the tobacco product manufacturer during the year in question, "as measured by excise taxes collected 
by the state on packs ... bearing the excise tax stamp ofthe state ...." Idaho Code § 39-78020r The 
excise tax is levied pursuant to the Cigarette and Tobacco Products Tax statute, Idaho Code § § 63­
2501, et seq. The Act defines wholesaler as every person who "purchases, sells or distributes cigarettes 
to other wholesalers or to retailers for the purpose of resale." Idaho Code § 63-2502(a). The statute 
requires Idaho cigarette stamps to be affixed to (~ach individual package of cigarettes to evidence 
2 "Units sold" in the Idaho Complementary Act has the same meaning as that term is defined in the MSA Act. Idaho 
Code § § 39-8402( I0). 
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payment of the excise tax. Idaho Code § 63-2507 provides that "no cigarettes may be purchased, sold, 
distributed, stored or held on hand or in possession of any person without Idaho stamps having been 
affixed thereto ...." Idaho Code § 63-2508. The unambiguous language of the statutes ties the 
calculation of the number of "units sold" to the imposition of the excise tax on the cigarettes sold. 
Thus, if no excise tax is assessed, no "units" are sold in Idaho for the purposes of the MSA statute and 
the Complementary Act. 
Idaho does not collect excise taxes from cigarette sales on tribal land. Although Idaho 
generally is entitled to impose an excise tax on cigarettes sold within the state, the Doctrine of 
Sovereign Immunity prohibits Idaho from suing any Indian Tribe to compel collection of state sales 
and excise taxes on sales of cigarettes made in Indian Country. Oklahoma Tax Commission v. Citizen 
Band of Potawatomi Indian Tribe of Oklahoma. 498 U.S. 505, 514 (1991). "Indian Tribes are 
'domestic dependent nations' that exercise inherent sovereign authority over their members and 
territories." Id at 509. Thus, the Doctrine of Sovereign Immunity bars suits against Indian tribes. Id. 
Although an Indian tribe is sovereign immunity limits neither the state's authority to tax sales of 
cigarettes to non-members of the tribe on tribal land or the tribe's obligation to assist in the collection of 
a validly imposed tax, sovereign immunity denies the state a judicial avenue to compel a tribe to 
comply with these obligations. Id at 512-13. The Supreme Court of the United States concluded that 
instead of suing the tribe, a state could enforce its tax laws by entering in agreements with tribes to 
"adopt a mutually satisfactory 'solution'." Id at 514. However, the imposition of a tax on reservation 
sales of cigarettes by an Indian seller, whether the purchasers were Indians or non-Indians, was nothing 
less than a direct tax upon commerce with Indian tribes and, as such, was not permissible absent 
congressional consent. Mahoney v. State Tax Commission, 96 Idaho 59, 524 P.2d 187 (1973), cert. 
denied, 4419 U.S. 1089,95 S.Ct. 679, 42 L.Ed.2d681 (1973). The Court has also stated that when 
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Congress does not instruct otherwise, a state's excise taxes is W1enforceable if its legal incidence falls 
on a tribe or its member for sales made within Indi,m COWItry. Goodman Oil Co. ofLewiston v. Idaho 
State Tax Commission, 136 Idaho 53, 28 P.3d 996 (2001), cert. denied, 534 U.S. 1129, 122 S.Ct. 1068, 
151 L.2d, 971 (2001). As former Attorney General Larry Echohawk observed in his article "Balancing 
State Tribal Power to Tax in Indian COWItry," 40 Idaho L.Rev. 623, 648 (2004), Goodman Oil 
"demonstrates a continuing commitment to broad views of tribal sovereignty." 
In light of this law, Idaho does not collect excise taxes from cigarette sales on tribal land. 
Accordingly, the MSA Act and Complementary Act, which apply only to "units sold," the calculation 
of which relies on the excise tax imposed, cannot by their express terms apply to cigarettes sold on 
tribal land on which no excise tax is levied. 
Indeed, the State of Idaho by and through Attorney General Wasden asserted this exact point in 
its brief to this Court in support of its motion to enforce the Master Settlement Agreement against the 
tobacco company defendants. As seen in the relevant pages of its brief filed on April 25, 2006, in Case 
No. CV OC 97-03239D, attached hereto as Exhibit "A," and of which this Court may take judicial 
notice, the State stated: "In Idaho, no excise tax is collected on cigarettes sold in interstate commerce, 
on military reservations, by Indians on Indian reservations, so these sales are excluded from 'Units 
Sold'." Thus, the State of Idaho is judicially estopped from taking another position in the current 
litigation. 
The Idaho MSA Act and the Complementary Act do not apply to cigarettes sold by NWS to 
tribal entities on tribal lands. Therefore, NWS cannot as a matter of law have violated the MSA Act or 
the Complementary Act and thus this Court has no jurisdiction over the subject matter of this 
Complaint. Since Plaintiffs have failed to state a claim upon which relief may be granted, this 
Complaint should be dismissed wIder Rule 12(b)(6), I.R.c.P. 
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C.	 The Idaho MSA Act and/or Complementary Act impermissibly attempt to extend the 
jurisdiction the sales of cigarettes in Indian country to tribal members. 
Plaintiffs' Complaint omits several facts crucial to the issue whether Idaho's MSA Act is 
preempted by the Indian Commerce Clause as it relates to NWS transactions. NWS is an Indian-
owned entity doing business with other Indian-owned entities only on tribal land. The law is clear that 
state jurisdiction over Indians in Indian country is extremely limited. State law applies in Indian 
Country only if Congress has expressly so provided. Caltfiwnia v. Cabazon Band ofMission Indians, 
480 U.S. 202, 207 (1987). There does not appear to be any federal statute allowing Idaho to levy 
escrow payments on NWS. 
"[I]n exceptional circumstances a State may assert jurisdiction over the on-reservation activities 
of tribal members." New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 331-32 (1983) (citing 
Puyallup Tribe v. Washington Game Department, 433 U.S. 165, 175 (1977)). However, "when on-
reservation conduct involving only Indians is at issue, state law is generally inapplicable, for the state's 
regulatory interest is likely to be minimal and the federal interest in encouraging tribal self-govenunent 
is at its strongest." White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980); see also Oklahoma 
Tax Commission v. Chickasaw Nation, 515 U.S. 450, 458 (1995) (concluding that the state was without 
authority to "tax reservation lands and reservation Indians"). Here, the state of Idaho is clearly 
attempting to regulate on-reservation conduct between Indians. Idaho's interest in regulating 
transactions between Indians on Indian land in minimal, especially in light of the low probability that 
reservation Indians will receive the State's resources that the MSA Act is designed to protect. See 
Washington v. Confederated Tribes ofColville Indian Reservation, 447 U.S. 134, 157 (1980). Even if 
Idaho could reach on Indian land to regulate Indian-to-Indian transactions, the Plaintiffs seek to apply 
the Idaho MSA Act and the Complementary Act beyond the scope intended by the Idaho legislature. 
The United States Supreme Court has determined that the Indian Commerce Clause preempts state 
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taxes that sweep too broadly - by seeking to tax Indian activities both on and off Indian country. See 
Colville, 447 U.S. 134. Nothing in the MSA Act or the Complementary Act allows for application of 
the sales made on tribal land to tribal members. It is apparent that the Idaho legislature did not intend to 
reach onto tribal lands to regulate Indian-to-Indian transactions. 
Plaintiffs also appear to assert a claim over NWS under the Idaho Cigarette Tax Law relating to 
Idaho "Wholesalers," as defined in I.e. § 63-2502(a). The problems with that claim include the issues 
discussed above and also the fact that NWS cannot be intended to come within the scope of the Act as 
it sells only to Indian customers for delivery not in Idaho. 
The Idaho Supreme Court in Mahoney made clear that such taxation and regulation of [ndian 
sellers on Indian reservations was impermissible. Indeed, the Court made no distinction whether the 
purchaser was Indian or non-Indian. NWS sells to no non-Indians, sells only for on-reservation 
transactions, sells free on Board Indian Territory, and does not sell in Idaho. 
To include NWS in the definition of "wholesaler" is not supported by the statute and violates 
the Mahoney holding. The Court there stated that a "tax or sales made by Indians on Indian 
reservations involves an assumption of power by a State which the Commerce Clause was meant to 
end." 96 Idaho at 62, 524 P.2d at 190. The Court also noted that "it is elementary hornbook law that 
'the states may not tax property in transit in interstate commerce'." Jd. at 63, 524 P.2d at 191. 
The suggestion that the Cigarette Tax Statute applies here also infringes on the right of 
reservation Indians to make their own laws and be ruled by them. Williams v. Lee, 358 U.S. 217, 220 
(1959). Accordingly, the statute would be unconstitutional if construed to cover the NWS transactions 
with tribal entities for sale on Indian Country. "States carry the difficult burden of establishing specific, 
legitimate interests in on-reservation conduct in order to justifY infringing on tribal self-government and 
economic development." Echohawk, 40 Idaho L.Rev. at 646. 
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NWS requests that this Court dismiss this matter as it has no personal jurisdiction over NWS. 
In the alternative, NWS seeks dismissal as the Court has no subject matter jurisdiction over any aspect 
of this Complaint. In addition, the Complaint fails to state a claim on which relief can be granted. 
DATED this (Q day of May, 2009 
EBERLE, BERLIN, KADING, TURNBOW, 
& MCKLV N,CHARTERED 
By_.__~~"1L.".~~.L..--..Y._-----.lt.~~ _ 
Samu A. Diddle, of the firm 
Attorneys for Defendant Native Wholesale 
Supply Company 
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I HEREBY CERTIFY that a true and correct copy of the above and foregoing document 
was served upon the following attorney this -If- day of May, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden 
Attorney General 
State of Idaho 
Brett T. DeLange 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State Street, Lower Level 
PO Box 83702 
Boise, Idaho 83702-0010 
(208) 334-2424 
Theodore V. Spangler, Jr. 
Deputy Attorney General 
Office of the Attorney General 
State Tax Commission 
PO BOX 36 
Boise, Idaho 83720-0410 
(208) 334-7530 
[ ] U.S. Mail
JkJ Hand Delivery 
[ ] Overnight Mail 
[ ] Fax (208) 334-4151 
[ ] Email 
[ ] U.S. Mail 
[J(J Hand Delivery 
[ fOvernight Mail 
[ ] Fax (208 334-7844 
[ ] Email 
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 (2) To DECLARE THAT IDAHO HAs 
) DILIGENTLY ENFORCED ITS QUALI­
) FYING STATUTE DURING 2003, AND 
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shall constitute a Qualifying Statute. II MSA § IX(d)(2)(E), App., p. 14. 
34. Exhibit T's Model Qualifying Statute provided that it "would be contrary to the 
policy of the State if tobacco product manufacturers who detennine not to enter into such a set­
tlement could use a resulting cost advantage to derive large, sbort-t~rm profits in the years before 
liability may arise. MSA, Ex. T, Qualifying Statute § [1](f),9 App., p. 25. To prevent a costIt .. 
a~antage to the Non-Participating Manufacturers, the Qualifying Statute provides that Tobacco 
Product Manufacturers selling in the State must either join the MSA or escrow specific amounts - -----.:......_------=-----­
based upon each "Unit Sold" in the State, id" Qualifying Statute §§ (3](a)-(b)(1), App., pp. 27­.... 
28, and the State must also provide penalties for Non-Participating Manufacturers who do not 
properly escrow required funds, id., Qualifying Statute § [3J(b)(3), App., pp. 28-29. 
35. The Model Qualifying Statute, as well as Idaho Code § 39-78020) of the Idaho 
-~ 
MSA Act, defines "Units Sold" as "the number of individual cigarettes sold in the State by the 
applicable tobacco product manufacturer ... during the year in question, as measured by excise 
taxes collected by the State aD packs (or 'roll-your-own' tobacco containers) bearing the excise 
tax stamp of the State." Id., § [2JO>, p. 27. In Idaho, no excise tax is collected on cigarettes sold 
sales are excluded from "Units SOld."1O-
IV. Idaho Enacted a Qualifying Statute and a Complementary Act and
 
Adopted Rules to Implement the Complementary Act
 
36. Idaho enacted its Qualifying Statute in 1999. Compare 1999 Idaho Session Laws, 
chapter 7, enacting the Idaho Tobacco Master Settlement Agreement Act (Idaho MSA Act), 
Idaho Code §§ 39-7801 thru 39·7803, with the MSA Qualifying Statute, Ex. T, App., pp. 25-29. 
37. During the course of enforcing Idaho's MSA Act in 2000-2001, it became clear 
The Model Qualifying Statute to the MSA did not number its sections. For convenience, bracketed 
section munbers are added whenever the.Model Qualifying Statute's sections are discussed. 
Pursuant to state law, Idaho does not collect excise taxes on cigarette sales in interstate commerce, 
on military reservations in Idaho, or by Indians OD Indian reservations in Idaho. See Idaho State Tax 
Commission Idaho Cigarette and Tobacco Product Tax Administrative Rules 13, 14, 18, and 22, IDAPA 
35.01.10.013, -.014, -.018. and -.022. 
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Samael A. Diddle, ISB #4967
 
EBERLE~ BERLIN, KADlNG~ TURNBOW J Dr'V"D' '\f;"'v', "",""', ..... '
 . n I I ''\ 'A£'li'iv, .,,-"l,~-~·t~.~ 
It McKLVEEN,CHARTERED	 By KATHY J. SiEHL 
DL;pury ,1111 West Jefferson Street, Suite 530 
P. O. Box 1368 
Boise. ID 83701 
Telephone; (208) 344·11535 
Facsimile: (208) 344·8542 
A~ys for Defendant Native Wholesale Supply Coropaoy 
IN THE DISTRlCT COURT OF THE FOURTH .nJmClAL DISTlUCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 




NATIVE WHOLESALE SUPPLY 
COMPANY, a. cotpon.tion~ and Does 1 
through 20. 
Ddendants. 
Case No. CV OC 081S128 
AFFJDAVlT OF AltTBVR 
MONTOUR IN SUPPORT OF 
MOnON TO DISMISS FOR 
LACK OF PERSONAL 
JURISDICfiON 




COUNTY OF I!Jroward ) 
ARmOR MONTOUR, being duly sworn, deposes and says the (ol1owiq based on his 
personal .information and belief; 
1. r am the President 9J1d £ole owner of Defeadam, Native Wholesale Supply 
Compmy (''NWS''). I am a Native American and Ii member Df the Sensea Nation. I am fully 
familill.f' with the facts let forth herein. aftd I subtcit tWa aflIJdaVit in support afNW5's motion to 
AFJIIDAvrr OF A1tTRVR MONTOUlt IN StJPl'OltT OF 
MOnoN TO DISMISS 'FOR LACK OF PERSONAL JURISDICTION'. I 
77D32. IfllOJ703S".OOll 
P.002MAY-06-2009 09:51 9146986207	 98% 
000120
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dismi3s the Complaint of PJaintiffI. State of Idsho by and through Lawrence O. W85~ 
Attorney General~ and the Idaho State Tax Commission. 
2. In 2000, NWS was chartered as a corporation b)' the Sac and Fox Tribe of 
Oklahoma. I have been the President and sole owner of NWS since it was chartered. NWS' 
office bas always been located on Seneca Nation of Indians Tenitory in narthtJln New York. 
NWS does not have an office in Idaho. 
3. The primary bueine99 of NWS is the sale of tobacco pfoduc1s. NWS irnpom. 
cigarettes l1W1ufa.etured by Grand River EnteJprises Six Nations, Ud, ("Grand Riwr") for re!a1e 
to 'third partics. Orand River is Wholly O\\lTled by Native Americans who are members of111e Six 
Nations that comprise Iroquois Contedorscy. Orand, River i& a Canadian cotporatlon that 
prol!uocst packages aDd sel1$ tobaccQ products. Grand River's facility is located on the Otand 
4, NWS purchases and impol't3 cigarettes from GrMd RlYer that .e !bjppcd to their 
ultixnab: destinations on Indim teni~ry in th~ Umted Sts.tes via one of four facilities: (a) the 
Westerll New York Poraign Trade Zont. in Ladtlwaoraa) New York; (b) the Southern Nevada 
foreign'I'tlde Zone in Las Vegas. Nevada; and (e) bonded wuehomles on the Seneea Nation of 
lndJans Tenitot}'. Prior to 2006, the foregoing Ust includod 8 bonded wareho\13e in Oklahoma. 
NWS does not own any of these faeilities. 
S. As mentioned ahov~ NWS resells the ciga:cettes only to ttiba or entities in the 
Ullited States that are lo~d on tribal land and OWD61d by Native Americans. Specifically, with 
respect to Idaho, ,;:igarettes are sold only to a company tbat is looated 013 trust land and owned by 
indlviduab wbo are enrolled members of f~eraUy recognized tribes. All orders are placed and 
procel!Beld at NWS' office 011 tm Seneca Nation of Indil'l!lS Tenitory. AU cheeks or othOf mrms 
AFrlDAvn OPAA.1lWRMONTOURIN SUPPORT OF
 
MOnON TO DISMlSS BOR LACl( OJ' PERSONAL JUlUSDTcrJON - 2
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of payment are remitted or forwarded to NWS' office.. AU cigarettes sold by NWS are in 
plilCogcs that are stamped --tor reservation sales only." 
6. All cigarettes sold by NWS Il1"e (and have always been) 901d 8.t all times on an 
F.O.B. Seneca Nation of Indians Tenito:ry basi~, with title and rbk ofloss doemed as transferrins 
to the purebas~, at the time of sale on the s~ Na.tion ofmdi~ lanttoI)'. Once a ttanBaCtlOl1 
i! eomplated., produl:u are sbJpped via one of the four aforementioned facilities. NWS dOQ not 
exereis~ any coalrol over it, products subsequetJ.t to their sale to third parties. NWS does not sell 
0( import any cipretlcs in.to the S~ of Idaho. Any tr8llSport ofpmdu.cts to Idaho occurs solely 
U & result of a thtrd party's conduct or direction. 
7. As stated above, NWS is a corporation chartered by the Sac and Fox Tribe, with its 
plaoe ofbusiness on the Seneca Nadon of Indi811!l Tettitory ill New York. NWS has no prWJllce 
in Idaho1 and does not do or transact business in Idaho. Spec;;ifically, NWS does not sell prodUCU 
within the jurisdiction Qfthe State of Idaho, UQT bmJ it ever oontra.eted to do so; NWS doe.ll Dol 
maintairi an:y plaoe of business in Idaho; NWS has DO personnel, office, real el'tate. sales agents, 
mailing address Ox bank account ill Idaho; NW'S does not advertise or ~o\_cit b\l,5incss within the 
Juriadiotion oftbe State ofldaho~ NWS doea notba.,,~ Ii telephone .number or listing in Idaho; and 
NWS doe. not own or bavolOgistered an 8IIIllmobilo In ld~ 
~~b 
AR 0 OUR 
SUBSCRIBED ANI:> 8WO&N to ~fore me this (g~day ofMay, 2009. 
~l-b~ 
Notary PubJic .,.,.....J 
Rosidiftl:0'o:>Uol""'"O Cnun\t... 
.My COl:nmisaion Expires: ~ 
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I HEREBY CERTIFY that a true and cop-ect copy of the above and foregoing document 
was served upon the following attorney this ~~ day of May, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden 
Attorney General 
State of Idaho 
Brett T. DeLange 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State Street, Lower Level 
PO Box 83702 
Boise, Idaho 83702-0010 
(208) 334-2424 
Theodore V. Spangler, Jr. 
Deputy Attorney General 
Office of the Attorney General 
State Tax Commission 
PO BOX 36 
Boise, Idaho 83720-0410 
(208) 334-7530 
[ ] U.S. Mail
[0Hand Delivery 
() Overnight Mail 
[ ] Fax (208)334-4151 
[ ] Email 
[ ] U.S. MailMHand Delivery 
[ ] Overnight Mail 
[ ] Fax (208) 334-7844 
[ ] Email 
AFFIDAVIT OF ARTHUR MONTOUR IN SUPPORT OF 






MAY 1 l 2009 
Samuel A. Diddle, ISB #4967 
EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED 
1111 West Jefferson Street, Suite 530 
P. O. Box 1368 
Boise, ID 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney General; Case No. CV OC 0815228 
and the IDAHO STATE TAX COMMISSION, 
Plaintiff, DEFENDANT'S OBJECTION 
TO PLAINTIFFS' MOTION 
vs. FOR AWARD OF 
ATTORNEYS FEES
 
NATIVE WHOLESALE SUPPLY COMPANY,
 
a corporation; and Does 1 through 20,
 
Defendants. J 
COMES NOW, Defendant Native Wholesale Supply Company, ("NWS"), by and 
through its attorney of record, Samuel A. Diddle of the law firm of Eberle, Berlin, Kading, 
Turnbow & McKlveen, Chtd., and hereby submits this objection to Plaintiffs' Motion for Award 
of Attorneys Fees. 
1. 
28 U.S.C § 1447(c) provides that "remanding a case may require payment of actual 
expenses including attorneys fees incurred as a result of removal." The Supreme Court has held 







that, "absent unusual circumstances, fees should not be awarded when the removing party has an 
objectively reasonable basis for removal." Martin v. Franklin Capital Corp. 546 U.S. 132, 141, 
126 S.Ct. 704 (2005). Defendant NWS is in the midst of defending a coordinated attack by an 
association of State Attorney Generals in several states, all attempting to apply state statutes to 
commercial transaction occurring solely on Indian country and involving only enrolled numbers 
of Native American Tries or entities owned exclusively by enrolled members of Native 
American Tribes. Defendant's belief that the case would necessarily implicate Federal law and 
confer Federal jurisdiction is objectively reasonable. 
In other courts in which a removal issue has been addressed, no other Federal court has 
awarded attorneys fees against NWS. See Docket entries 8 and 9. 
In addition to the impropriety of an award at all, the Plaintiff has failed to meet its burden 
to submit competent evidence to support an award of attorney's fees. Attorneys fees/awards for 
State salaried attorneys must be based upon actual incurred expenses not prevailing market rates. 
Wisconsin v. Hotline Industries, 236 F.3d 363, 368 (ih Cir. 2000). 
In Hotline Industries, the issue was whether 28 U.S.C. § 1447(c), the fee shifting 
provision applicable to improper removal proceedings, "permits salaried government employees 
to recover at prevailing market rates." Id. at 364. The Court ruled that because the statute 
expressly limits recovery to "payment of just costs and any actual expenses, including attorney 
fees," the district erred by awarding attorney' s :fi~es based on prevailing market rates rather than 
the attorney's fees that were actually incurred by the government in defending the removal action 
(i.e., a proportional share of the government attorney's salary). Id. at 366-68. 
Plaintiffs have submitted no affidavit outlining actual incurred expenses, but rather have 
recapitulated alleged time incurred moving for remand as applied to an alleged hourly rate for 
private practioners. This is improper basis to support an award of fees and costs incurred by the 
DEFENDANT'S OBJECTION TO PLAINTIFFS' MOTION FOR AWARD OF ATTORNEYS FEES -2 
57032-1/00179623.000 
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State utilizing salaried attorneys. Because the State has failed to sufficiently support a request 
for attorney's fees and costs, the motion should be denied. 
DATED this I~ay of May, 2009. 
EBERLE, BERLIN, KADING, TURNBOW 
& MCKLVEE HARTERED 





I HEREBY CERTIFY that a true and correct copy of the above and foregoing document 
was served upon the following attorney this -IlL day of May, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden 
Attorney General 
State of Idaho 
Brett T. DeLange 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State Street, Lower Level 
PO Box 83702 
Boise, Idaho 83702-0010 
(208) 334-2424 
Theodore V. Spangler, Jr. 
Deputy Attorney General 
Office of the Attorney General 
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
BRETT DELANGE, ISB #3628 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 West Jefferson, 2nd Floor 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Facsimile: (208) 334-4151 
brett.delange((l)ag.idaho. gov 
Attorneys for the State of Idaho 
THEODORE V. SPANGLER, JR., ISB #1318 
Deputy Attorney General 
Idaho State Tax Commission 
800 Park Boulevard 
P.O. Box 36 
Boise, Idaho 83722-0150 
Telephone: (208) 334-7530 
Facsimile: (208) 334-7844 
tspangler@tax.idaho.gov 
Attorneys for the Idaho State Tax Commission 
MAY 1H2009 
J. DAVID Ni,b~:".:,.... '1iGrk 
8y L. /,;iC~; 
C~?;' ..rTV 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
STATE OF IDAHO by and through )
 
LAWRENCE G. WASDEN, Attorney )
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Please be advised that on the 2nd day of July, 2009, at 3:30 p.m., or as soon thereafter as 
counsel can be heard, the following motions will be heard before the Honorable Timothy L. 
Hansen, Ada County District Court Judge: 
Plaintiffs The State ofIdaho, by and through its Attorney General, Lawrence G. Wasden, 
and the Idaho State Tax Commission, (collectively "the State"), will bring the State's Motion for 
Preliminary Injunction for hearing; and 
Defendant Native Wholesale Supply Company, by and through its attorney, Samuel A. 
Diddle, will bring the Defendant's Motion to Dismiss for hearing. 





BRETT T. DELANGE 
Deputy Attorney General 
Consumer Protection Division 
IDAHO STATE TAX COMMISSION 
~~S~Lr':1By . 
Deputy Attorney General 
State Tax Commission 






I hereby certify that on the 18th day of May, 2009, I caused to be served, by the method 
indicated below, a true and correct copy of the fixegoing, addressed to the following: 
Samuel A. Diddle ~U.S. Mail 
Eberle, Berlin, Kading, Turnbow & 
McKlveen, Chartered 
1111 West Jefferson Street, Suite 530 
P.O. Box 1368 
OJ-land Delivery
D Certified Mail, Return Receipt Requested 
D Overnight Mail 
D Facsimile 
Boise, ID 83701 
~JL--~
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JUI~ 23 2009 
LAWRENCEG. WASDEN 
J. DAVID NAVARRO. Clark ATTORNEY GENERAL By L. AMES 
STATE OF IDAHO OEPUTY 
BRETT T. DeLANGE (ISB No. 3628) 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 W. Jefferson, St., Second Floor 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Attorneys for the State of Idaho 
THEODORE V. SPANGLER, JR., (ISB No. 1318) 
Deputy Attorney General 
Idaho State Tax Commission 
800 Park Boulevard 
P.O. Box 36 
Boise, Idaho 83722-0150 
Telephone: (208) 334-7530 
Facsimile: (208) 334-7844 
Attorneys for the Idaho State Tax Commission 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 
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) Case No. CV OC 0815228 
) 
) PLAINTIFFS STATE OF IDAHO AND 
) THE IDAHO STATE TAX 
) COMMISSION'S MEMORANDUM IN 
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) MOTION TO DISMISS ON PERSONAL 
























Legal Standards For Reviewing A Motion To Dismiss For Lack Of 
Personal Jurisdiction Are Settled	 4
 
Jurisdictional Facts Support The Exercise Of Personal Jurisdiction 
Here	 5
 
A.	 It Is Uncontroverted That Native Wholesale Voluntarily And
 
Purposefully Directed Its Activities Toward Idaho 5
 
B.	 Native Wholesale's Statement Of Facts In Support Of Its
 
Motion Are Controverted And Otherwise Immaterial 6
 
1.	 Native Wholesale Reaped Millions of Dollars in Sales
 
to the Idaho Market. 6
 
2.	 Native Wholesale, and It Alone, Actively Directs the
 
Transportation of These Cigarettes to Entities In Idaho .......... 7
 
3.	 Native Wholesale Has Assumed Further Control Over 
its Idaho Shipments Since August 2008 8 
This Court Has Statutory Authority To Exercise Personal
 
Jurisdiction Over Native Wholesale 9
 
A.	 Exercise Of Personal Jurisdiction By The Court Over Native
 
Wholesale Is Authorized By The Complementary Act And
 
Relevant Provisions of Title 63, Chapter 25, Idaho Code 9
 
B.	 Exercise Of Personal Jurisdiction By The Court Over Native
 
Wholesale Is Authorized By Idaho's Long-Ann Statute 9
 
1.	 Native Wholesale Has Transacted Business in Idaho
 
Under Section 5-514(a) 10
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2.	 Native Wholesale Has Committed Tortious Acts in
 
Idaho Under Section 5-514(b) 11
 
IV.	 This Court May Constitutionally Exercise Personal Jurisdiction
 




B.	 Legal Standards For Determining Whether The Exercise Of
 
Personal Jurisdiction Conforms With Due Process 13
 
C.	 Native Wholesale Is Subject To Personal Jurisdiction Under A
 
Pure Stream Of Commerce Theory 16
 
D.	 Native Wholesale Also Is Subject To Personal Jurisdiction
 
Under A Stream Of Commerce Plus Theory 16
 
E.	 Native Wholesale Engaged In A Regular Course Of Dealing
 
That Brought A Significant Volume Of Cigarettes Into Idaho 17
 
F.	 Traditional Notions Of Fair Play And Substantial Justice
 
Support Jurisdiction Over Native Wholesale 18
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For the past five years, defendant Native Wholesale Supply Company (Native 
Wholesale), has sold, at wholesale, over 92,000,000 cigarettes to Warpath, Inc., an Idaho 
corporation located in Plummer, Idaho, which in turn sells these cigarettes to the public. The 
problem with this is that all of these cigarettes are contraband and all of their sales prohibited by 
law. Indeed, the facts of this case are that Native Wholesale has systematically violated Idaho's 
tobacco sales and cigarette tax laws and continues to do so today. 
The cigarettes that Native Wholesale has sold are contraband, because neither the 
cigarette brands (Seneca and Opal) nor the manufacturer of them (Grand River Enterprises Six 
Nations Ltd. (Grand River)) have ever been approved for listing on the Idaho Directory of 
Compliant Tobacco Product Manufacturers and Brand Families, (Idaho Directory), established 
pursuant to Idaho Code Section 39-8403 of the Idaho Tobacco Master Settlement Agreement 
Complementary Act (Complementary Act). I The cigarette sales are also illegal because Native 
Wholesale is wholesaling these cigarettes to Warpath, Inc. without the cigarette permit required 
by Idaho Code Section 63-2503(1) of Idaho's cigarette tax laws. 
Native Wholesale's response, in part, to its pervasive and multi-year illegal cigarette sales 
is to tell this Court that it may not exercise personal jurisdiction over it. Native Wholesale 
claims that it has no physical presence in Idaho and that title to its cigarette sales to Warpath, 
Inc., transfers in New York State. Its lack of physical, or brick-and-mortar, presence in Idaho 
does not mean, of course, that this Court lacks personal jurisdiction. Quill Corp. v. North 
Dakota, 504 U.S. 298, 307 (1992) (A foreign corporation that avails itself of "the benefits of an 
economic market in the forum state" is sufficient to establish personal jurisdiction "even if it has 
The Complementary Act prohibits any "person" from selling, distributing, transporting, importing, or 
causing to be imported cigarettes that are not listed on the Idaho Directory or that the person "knows or has 
reason to know" will be sold, offered or possessed for sale in Idaho. Idaho Code § 39-8403(3). 
PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS 
ON PERSONAL JURISDICTION GROUNDS - 1 
I 
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no physical presence in the State.") Further, where title transfers does not answer whether a 
Court may exercise personal jurisdiction over a business. The undisputed facts here establish 
that Native Wholesale has intended to profit and indeed has profited, by availing itself of the 
opportunity to market cigarettes in Idaho. This personal availment is sufficient for there to be 
personal jurisdiction. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473 (1985); World-Wide 
Volkswagen Corp. v. Woodson, 444 U.S. 286,297-98 (1980). 
The error in Native Wholesale's claim of no personal jurisdiction is based upon the 
following incontrovertible legal principles: 
o Idaho's long-arm statute permits this Court to exercise personal jurisdiction over 
Native Wholesale to the full extent allowed by the Due Process Clause of the United States 
Constitution. Schwilling v. Horne, 105 Idaho 294, 298, 669 P.2d 183, 187 (1983). 
o Due Process is satisfied, and personal jurisdiction may be exercised "over a 110n­
resident defendant, when that defendant has certain minimum contacts with the State such 
that the maintenance of the suit does not offend 'traditional notions of fair play and 
substantial justice.'" Blimka v. My Web Wholesaler, LLC, 143 Idaho 723, 727, 152 P.3d 
594,598 (2007), quoting Int'l Shoe Co. v. Washington, 326 U.S. 310,316 (1945). 
o The type of "minimum contact" refen'ed to is "whether the defendant 'purposefully 
directed' its activities at residents of the forum and whether the litigation results from the 
alleged injuries that arose out of or relate to those activities.'" Houghland Farms, Inc. v. 
Johnson, 119 Idaho 72, 80, 803 P.2d 978, 986 (1990), quoting Burger King, 471 U.S. at 472. 
As spelled out below, the undisputed facts indicate that Native Wholesale voluntarily and 
purposefully directed its cigarette sales toward Idaho. Over a five-year time period, Native 
Wholesale sold, shipped, and caused to be imported over 92 million illegal cigarettes to Warpath, 
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Inc. Accordingly, Native Wholesale's motion to dismiss on personal jurisdiction grounds fails; 
there are multiple and myriad relevant contacts Native Wholesale has had with Idaho such that 
this Court may and ought to exercise personal jurisdiction over Native Wholesale.2 
BACKGROUND 
Since at least January 1, 2004, Native Wholesale, a business located in New York, has 
acquired, held, owned, possessed, transported, imported, and/or caused to be imported for sale 
and distribution in Idaho two cigarette brands -- Seneca and Opal - that are manufactured by 
Canadian-based tobacco manufacturer Grand River. 3 Native Wholesale's sales have totaled over 
92 million cigarettes. None of the Seneca and Opal brand cigarettes Native Wholesale has sold 
has ever been listed on the Idaho Directory and approved for sale in Idaho.4 
In May of 2008, the Attorney General obtained infonnation indicating that Native 
Wholesale is selling Grand River's Seneca and Opal brand cigarettes to Idaho retailers. 
Accordingly, on June 5, 2008, the Attorney General notified Native Wholesale that its cigarette 
sales violated the Complementary Act. 5 In his letter, the Attorney General instructed Native 
Wholesale to cease its unlawful selling and shipping of Grand River cigarettes to Idaho retailers.6 
2 Native Wholesale also has moved to dismiss on subject matter jurisdiction grounds. Pursuant to a motion, 
not contested to by Native Wholesale, the State is filing a separate brief to address these arguments. 
3 Second Affidavit of Beth Kittelmann (2nd Kittelmann Aff.) at pp. 2-3, ~ 3. 
4 2nd Kittelmann Aff. at p. 3, ~ 4. Indeed, the Seneca and Opal cigarettes Native Wholesale has been selling 
are the subject of a court injunction proscribing their sale into Idaho. Specifically, on September 5, 2002, an 
Idaho district court issued an injunction (2002 injunction) against Grand River, prohibiting it from selling any 
cigarettes in Idaho "whether directly or through a distributor, retailer or similar intermediary or 
intermediaries." See State of Idaho, by and through Alan G. Lance, Attorney General, v. Grand River 
Enterprises, CV OC 0205249M (4th Judicial District, Ada County). A copy of the 2002 injunction is attached 
to the 2nd Kittelmann Aff. as Exhibit A. The 2002 injunction was based on Grand River's violation of Idaho 
law related to tobacco sales. Grand River remains enjoined from selling cigarettes in Idaho and its cigarettes 
are not on the Idaho Directory. 2nd Kittelmann Aff. at p. 3, ~ 6. 
5 2nd Kittelmann Aff. at pp. 3-4, ~ 7. A copy of this letter is attached to the 2nd Kittelmann Aff. as Exhibit B. 
The Attorney General also advised Native Wholesale that the manufacturer of the cigarettes at issue, Grand 
River, was the subject of the district court's 2002 injunction and that such cigarettes were not to be sold into 
Idaho. 2nd Kittelmann Aff. at p. 4, ~ 8. 
6 2nd Kittelmann Aff. at p. 4, ~ 8. 
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Ignoring the Attorney General's June 5, 2008, letter, Native Wholesale continued to ship 
Seneca and Opal cigarette brands into Idaho. Specifically, on June 13, 2008, Native Wholesale 
sold, imported and/or caused to be imported into Idaho 1,460,000 Seneca and Opal brand 
cigarettes.7 On July 21, 2008, Native Wholesale imported and/or caused to be imported into 
Idaho 1,634,000 Seneca and Opal brand cigarettes.8 On August 21, 2008 (two days after it was 
served with the summons and complaint in this case), Native Wholesale imported and/or caused 
to be imported over 962,000 more cigarettes, at wholesale, to an Idaho retailer.9 Native 
Wholesale has also had Idaho sales in 2009 to date totaling 2,508,000 cigarettes. 10 
In sum, Native Wholesale has sold, imported and caused to be imported into Idaho over 
92 million Seneca and Opal brand cigarettes. These cigarettes have never been listed on the 
Idaho Directory, and Native Wholesale not only has violated but also continues to violate the 
Complementary Act. It also has never applied for nor possessed the cigarette wholesaler permit 
required by Idaho Code Section 63-2503. 11 The bottom line is this: Native Wholesale is 
engaging in a long-standing course of conduct in violation of Idaho tobacco sales and tax laws. 12 
ARGUMENT 
I.	 LEGAL STANDARDS FOR REVIEWING A MOTION TO DISMISS FOR LACK 
OF PERSONAL JURISDICTION ARE SETTLED 
To defeat Native Wholesale's motion to dismiss for lack of personal jurisdiction, the 
State "need only make a prima facie showing of jurisdictional facts." Nat'l Union Fire Ins. Co. 
v. Aerohawk Aviation, Inc., 259 F. Supp.2d 1096, 1101 (D. Idaho 2003). In reviewing such a 
7 2nd Kittelmann Aff. at p. 6, ~ l6A. 
8 2nd Kittelmann Aff. at p. 6, ~ l6B. 
9 2nd Kittelmann Aff. at p. 6, ~ l6C. 
10 2nd Kittelmann Aff. at p. 6, ~ 160. 
II Affidavit of Don Anderson, p. 2, ~~ 4,6. This affidavit was filed with the Court April 9, 2009. 
12 After being served with the summons and complaint in this case, Native Wholesale removed this case to 
federal court. The removal was improper and the federal court granted the State's motion to remand. The case 
is now properly back before the Court. During the time the matter was pending in federal court, Native 
Wholesale made additional illegal cigarette sales. 
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motion, the Court should construe all evidence presented in favor of the non-moving party and 
give that party "the benefit of all inferences which might be reasonably drawn." Houghland 
Farms, 119 Idaho at 76, 803 P.2d at 980-81 (internal citation omitted). The State need not prove 
jurisdiction "by a preponderance of the evidence until trial or until the court holds an evidentiary 
hearing." Dakota Indus., Inc. v. Dakota Sportswear, Inc., 946 F.2d 1384, 1387 (8th Cir. 1991). 
II.	 JURISDICTIONAL FACTS SUPPORT THE EXERCISE OF PERSONAL 
JURISDICTION HERE 
There are a number of uncontroverted and controverted facts relating to Native 
Wholesale's claim of no personal jurisdiction. The uncontroverted facts establish that this Court 
may exercise personal jurisdiction. The controverted thus are not material for present purposes. 
A.	 It Is Uncontroverted That Nath'e Wholesale Voluntarily And Purposefully 
Directed Its Activities Toward Idaho 
Native Wholesale purchases cigarettes from Grand River in Canada, imports the 
cigarettes into the United States, and stores them at one of three locations, one of which is the 
"Southern Nevada Foreign Trade Zone in Las Vegas, Nevada." Affidavit of Arthur Montour in 
Support of Motion to Dismiss for Lack of Personal Jurisdiction, (Montour Affidavit), p. 2, ~~ 3­
5. After importing these cigarettes into the United States, Native Wholesale "resells" them to 
entities in the United States, and then ships the cigarettes "from one of the aforementioned 
[storage] facilities." Id., Pl'. 2-3, ~~ 4, 6. A significant number of these cigarette sales were to 
Idaho businesses. Indeed, over the past five years, Native Wholesale has sold over 92 million 
Grand River-manufactured Seneca and Opal cigarettes to Warpath, Inc. Verified Complaint, Pl'. 
5, 7, ~~ 17-21,28-30. 
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B.	 Native Wholesale's Statement Of Facts In Support Of Its Motion Are 
Controverted And Otherwise Immaterial 
Native Wholesale claims that all of its cigarette sales occur in New York. Mr. Arthur 
Montour, President of Native Wholesale, avers that all sales transactions between Idaho-based 
Warpath, Inc. and Native Wholesale take place solely on Seneca Nation territory in New York, 
stating that "[a]ll orders are placed and processed at Native Wholesale's offices" in New York 
State; all payments are "remitted or forwarded to Native Wholesale's office" in New York State; 
and Native Wholesale only sells its cigarettes "on an F.O.B. Seneca Nation basis, with title and 
risk of loss transferring to the purchaser at the time of sale on the Seneca Cattaraugus Indian 
Territory." Montour Affidavit, pp. 2-3, ~~ 5-6. Finally, once Native Wholesale resells its 
cigarettes to third parties, Mr. Montour avers that "NWS does not exercise any control over its 
products subsequent to their sale to third parties" and "[a]ny transport of products to Idaho 
occurs solely as a result of third party's conduct or direction." Id., p. 3, ~ 6. These averments are 
not supported by relevant documentation of Native Wholesale's sales to Idaho. Indeed, the facts 
establish the opposite. 
1.	 Native Wholesale Reaped Millions of Dollars in Sales to the Idaho Market 
In investigating this matter, the Attorney General served subpoenas and civil 
investigative demands upon the Nevada International Trade Corporation, also known as Foreign 
Trade Zone No. 89 (Nevada FTZ), the warehouse of Native Wholesale's cigarettes, Con-Way 
Freight, a shipper of its cigarettes, and Warpath, Inc., the purchaser of Native Wholesale's 
cigarettes. The business records produced as a result paint a very different story than that 
averred to by Mr. Montour. 13 Indeed, the records show that since January 2004, Native 
13 True and correct copies of the subpoenas and civil investigative demands are attached to the 2nd 
Kittelmann Aff. As Exhibits C, 0, and E. The documents are large in volume and the State has put them on a 
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Wholesale has sold, shipped, or caused to be shipped cigarettes to Warpath, Inc., on at least 51 
different occasions. 14 Once Native Wholesale made a sale to Warpath, Inc., Native Wholesale 
directed the Nevada FTZ to load the cigarettes on a Con-Way Freight truck destined for 
Warpath, Inc. 15 Native Wholesale's shipments to Idaho have been sizable each year since 2004, 
with the total amount of cigarette sales per year as follows: 2004: 24,650,000; 2005: 
21,406,000; 2006: 22,830,000; 2007: 24,442,000; 2008: 15,000,000; 2009 to date:2,508,000.16 
The invoices for each of the shipments described above shows the total price Native Wholesale 
billed for that shipment. 17 Based only on the invoices obtained to date, Native Wholesale's gross 
income from Idaho sales totals more than $4.4 million. 18 
2.	 Native Wholesale, and It Alone, Actively Directs the Transportation of These 
Cigarettes to Entities In Idaho 
Far from exercising no control over its cigarettes after their sale (assuming that Native 
Wholesale's characterization of the location of the "sale" as occurring exclusively in New York 
is accurate and relevant, which it is not), Native Wholesale is the exclusive director of their 
transportation to Idaho. As noted above, Native Wholesale's shipments to Warpath, Inc., 
proceed via the FTZ in Las Vegas Nevada. Native Wholesale is the entity that ships these 
cigarettes to the FTZ. 19 Native Wholesale provides the instructions and necessary 
documentation for the receipt and storage of these cigarettes by the FTZ, and pays for their 
CD-Rom, in pdf format, arranged in three files labeled "Nevada FTZ Records," "Con-Way Records," and 
Warpath Records." 2nd Kittelmann Aff. at pp. 4-5, ~ 13. 
14 2nd Kittelmann Aff. at p. 6, ~ 15. 
15 2nd Kittelmann Aff. at p. 4, ~ 9. 
16 2nd Kittelmann Aff. at p. 5, ~ 14. 
17 2nd Kittelmann Aff. at p. 6, ~ 17. 
18 Id. 
19 Deposition of Jo Anne Tomberg (Tomberg Depo.) p. 47 L.23 - p. 49 L. 25. Ms. Tomberg's Deposition 
was taken on November 20, 2008 in Las Vegas Nevada. A complete certified copy of the transcript of Ms. 
Tornberg's deposition is attached to the 2nd Kittelmann Aff. As Exhibit G. The exhibits to the deposition have 
not been included due to their volume. They are available for filing should the Court wish to review them. 
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storage and handling.2o Native Wholesale instructs the FTZ when to release cigarettes from 
storage, and what cigarettes to release from storage?' And - at least until August 2008 - Native 
Wholesale specifically instructed the FTZ to release them for transport to specified buyers in the 
buyers' State, including naming the carrier to be used to transport the cigarettes to that State.22 
Native Wholesale, not Warpath, Inc., directs all releases from the FTZ to Idaho.23 
3.	 Native Wholesale Has Assumed Further Control Over its Idaho Shipments 
Since August 2008 
In August 2008, Idaho informed the FTZ that the Native Wholesale cigarettes it was 
releasing for shipment to Idaho were contraband, and asked the FTZ to cease releasing such 
cigarettes for delivery to Idaho. The FTZ complied?4 Following the FTZ's decision, however, it 
was not Native Wholesale's buyers who took control. Contrary to Mr. Montour's affidavit that 
the "transport of product occurs solely as a result of a third party's conduct or direction," 
Montour Affidavit, p. 3, ~ 6, Native Wholesale continued to control the shipments, with an even 
more hands-on approach. It still sent instructions to the FTZ to release specified quantities and 
kinds of cigarettes. But it now concealed from the FTZ the ultimate destination of these 
cigarettes, instructing the FTZ to release the cigarettes not to a common carrier for shipment to a 
final destination in Idaho, as was the case prior to August 2008, but instead back to Native 
Wholesale, which then made separate arrangements with carriers to pick up the shipments and 
forward them on to Warpath, Inc., without revealing to the FTZ their final destination.25 To 
20 Tornberg Depo. p. 22, LI. 4 - 14; p. 74, L. 12 - p. 76, L. 7; p. 79, L. 16 - p. 81, L. 7.
 
21 Jd. p. 26, L.8 - p. 30, L. 4.
 
22 Jd.. p. 26, L. 13 - p. 36, L. 4; p. 37, L. 3 - p. 38, L. I; 2nd Kittelmann Aff., p. 4, ~ 9.
 
23 2nd Kittelmann Aff., p. 4, ~ 9. See also Tornberg Depo. p. 81, L. 8 - p. 82, L. 6; p. 34, L. II - p. 36, L. 4.
 
24 2nd Kittelmann Aff., p. 7, ~ 19. A true and correct copy of the August 2008 letter is attached to the 2nd
 
Kittelmann Aff. as Exhibit H. See also Tornberg Depo. p. 64, L. ]6 - p. 65 L. ]4. 
25 2nd Kittelmann Aff., p. 7, ~ 20. See also Tornberg Depo. p. 44, L. 5 - p. 49, L. 25. 
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further conceal the destination, Native Wholesale submitted invoiceslbills of lading to the FTZ 
that show Native Wholesale as both the "buyer" and the seller.26 
III.	 THIS COURT HAS STATUTORY AUTHORITY TO EXERCISE PERSONAL 
JURISDICTION OVER NATIVE WHOLESALE 
When "the state has expressed its interest in the subject matter of the suit," jurisdiction 
may be exercised through a "special jurisdictional statute" to the limits allowed by due process. 
Beco Corp. v. Roberts & Sons Const. Co., 114 Idaho 704, 715, 760 P.2d 1120, 1131 (1988) 
overruled on other grounds, Houghland Farms, 119 Idaho at 81, 803 P.2d at 987. Here, there are 
three statutory bases authorizing this Court to exercise personal jurisdiction. 
A.	 Exercise Of Personal Jurisdiction By The Court Over Native Wholesale Is 
Authorized By The Complementary Act And Relevant Provisions of Title 63, 
Chapter 25, Idaho Code 
The Complementary Act contains an express legislative direction that Native Wholesale's 
cigarette sales to Idaho retailers, like Warpath, Inc., comply with its certification requirement. 
Idaho Code § 39-8403. The State alleges Native Wholesale has violated this requirement. 
Section 63-2503 further requires tobacco wholesalers like Native Wholesale to acquire a permit, 
which it has not. Sections 39-8404 and 63-2519, in turn, authorize this Court to exercise 
jurisdiction over Native Wholesale for these violations. 
B.	 Exercise Of Personal Jurisdiction By The Court Over Native Wholesale Is 
Authorized By Idaho's Long-Arm Statute 
Personal jurisdiction is also properly exercisable under Idaho's long-arm statute. Idaho's 
long-arm statute confers personal jurisdiction in this case under Idaho Code Sections 5-514(a), 
covering business transactions, and 5-514(b), covering tortious acts. 
26 2nd Kittelmann Aff., pp. 7, ~ 20. True and correct copies of several representative samples of Native 
Wholesale's post-August 2008 invoiceslbills of lading which show it both as the "buyer" and seller of its 
cigarettes are attached to the 2nd Kittelmann Aff. as Exhibit 1. True and correct copies of several representative 
samples of Native Wholesale's pre-August 2008 invoiceslbills of lading are attached the 2nd Kittelmann Atlas 
Exhibit J. See also Tornberg Depo. p. 45, L. 25 - p. 48, L. 8. 
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Idaho's long-arm statute is "designed to provide a forum for Idaho residents, is remedial 
legislation of the most fundamental nature and should be liberally construed." St. Alphonsus 
Reg'l Med. Ctr. v. State, 123 Idaho 739, 743, 852 P.2d 491, 495 (1993); see also Purco Fleet 
Servs., Inc. v. State Dep't of Fin., 140 Idaho 121, 124,90 P.3d 346, 349 (2004). The law should 
be "interpreted as broadly as possible to extend jurisdiction to the maximum extent permitted by 
due process." Schwilling, 105 Idaho at 298, 669 P.2d at 187. 
1. Native Wholesale Has Transacted Business in Idaho Under Section 5-514(a) 
Section 5-514(a) authorizes jurisdiction in cases involving "the transaction of any 
business within this state," defined as "the doing of any act for the purpose of realizing pecuniary 
benefit or accomplishing or attempting to accomplish, transact or enhance the business purpose 
or objective or any part thereof of such person, firm, company, association or corporation." Acts 
done either "in person or through an agent" are encompassed. Jd. Section 5-514 was "designed 
to provide a forum for in-state residents in a world of increasingly complex commercial 
transactions" and should be interpreted broadly. S. Idaho Pipe & Steel v. Cal-Cut Pipe, 98 Idaho 
495,497,567 P.2d 1246, 1248 (1977), cert. denied, 434 U.S. 1056 (1978). 
A nonresident defendant may be subject to jurisdiction "by reason of doing business in 
the state" even though at no time '''physically present therein." B.B.P. Ass'n v. Cessna Aircraft 
Co., 91 Idaho 259, 265, 420 P.2d 134, 140 (1966). Nor need the benefit realized by the 
defendant be direct: "[I]t is seldom that a manufacturer deals directly with consumers in other 
States ... that the benefit he derives from its laws is an indirect one, however, does not make it 
any the less essential to the conduct of his busim:ss." Jd. A nonresident defendant's relationship 
with business entities that "were the agencies or instrumentalities by means of which [it] carried 
on the sales and servicing of its products in this state" constitutes "doing business in Idaho" even 
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if those entities "were independent contractors and not agents . . . in the ordinary sense 0 f that 
term." Id. at 263, 420 P.2d at 138. A manufacturer's sale of its goods to another business it 
knows will distribute them "nationally, and specifically in Idaho" is purposeful availment of the 
benefits of conducting business within the state. Nat'l Union Fire Ins., 259 F. Supp.2d at 1106. 
As noted above, the facts indicate that Native Wholesale sold, shipped and caused to be 
shipped into Idaho large volumes of cigarettes on an ongoing and continuous basis. Native 
Wholesale specifically directed its product to stores in Idaho and gained benefit and advantage 
from these sales. This constitutes conducting business in Idaho under Idaho's long arm statute. 
2. Native Wholesale Has Committed Tortious Acts in Idaho Under Section S-S14(b) 
Idaho's long-arm statute also authorizes exercise of personal jurisdiction in cases 
involving "the commission of a tortious act within this state." Idaho Code § 5-514(b). The 
conduct giving rise to the injury need not have taken place in Idaho. McAnally v. Bonjac, 137 
Idaho 488, 50 P.3d 983 (2002) (personal jurisdiction found where field-burning by farmer in 
Washington caused respiratory injury in Idaho). "[A]n allegation that an injury has occurred in 
Idaho in a tortious manner is sufficient to invoke the tortious act language of Idaho Code § 5­
514(b)." St. Alphonsus, 123 Idaho at 743, 852 P.2d at 495. 
A tort, of course, is "the infringement of a right created otherwise than by contract." 
Hanes v. Idaho Irf. Co., 21 Idaho 512, 122 P. 859,861 (Idaho 1912). More recently, the Idaho 
Supreme Court has defined a tort simply as "the wrongful invasion of interest protected by law." 
Just's, Inc. v. Arrington Constf. Co., 99 Idaho 462, 468, 583 P.2d 997, 1003 (1978). Torts can 
be common law torts and they can be statutory torts. Thus, Courts have held that violations of 
various laws constitute a tort. See e.g., St. Alphonsus, 123 Idaho at 743, 852 P.2d at 495 
(whether Washington's exercise of legislative power to promulgate reimbursement rates is 
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classifiable as a tort is "a factual question and irrelevant to our examination of jurisdiction under 
the long-arm statute"); Daniel v. Am. Ed. of Emergency Med., 802 F.Supp. 912,919 (W.D.N.Y. 
1992) ("An action alleging violations of antitrust laws is a claim for injuries sustained, and 
therefore is in the nature of tort and state long-arm jurisdiction would apply."); U. S. Dental Inst. 
v. Am. Ass'n of Orthodontists, 396 F.Supp. 565, 571 (N.D.Il1.1975) (alleged "unlawful restraint 
of trade" constitutes a tortious act). 
Concerning a claim sounding in tort, there is no need for the defendant to directly do 
business in Idaho. Nat'l Union Fire Insur., 259 F. Supp.2d at 1102 (personal jurisdiction under 
Idaho long-arm statute is proper in claim against Pennsylvania manufacturer of airplane 
component parts distributed to Kansas plane manufactu~er, when plane crash occurred in Idaho); 
Duigan v. A.H. Robins Co., 98 Idaho 134, 559 P.2d 750 (1977) (finding personal jurisdiction 
over Virginia manufacturer after plaintiff developed infection in Idaho from intrauterine device 
inserted in California); Doggett v. Elect. Corp. of Am., 93 Idaho 26, 454 P.2d 63 (1969) 
Uurisdiction over out-of-state component manufacturer found when industrial boiler assembled 
out-of-state exploded injuring Idaho man). 
Again, as noted above, the facts indicate that Native Wholesale sold, shipped, and caused 
to be shipped, without a wholesale permit, cigarettes to Idaho businesses. The cigarette sales 
violate the Complementary Act and Idaho's tax laws, and their introduction into Idaho means the 
injury from Native Wholesale's conduct occurred in Idaho. This is enough to constitute the 
commission of tortious acts under Idaho's long arm statute. As such, Native Wholesale's illegal 
conduct falls under the State's tort provision. 
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IV.	 THIS COURT MAY CONSTITUTIONALLY EXERCISE PERSONAL 
JURISDICTION OVER NATIVE WHOLESALE 
A.	 Introduction 
Finding a statutory basis for personal jurisdiction, this Court must next determine 
whether the exercise of personal jurisdiction thus comports with Due Process. Based on the facts 
of this case, the Court may properly exercise personal jurisdiction over Native Wholesale. 
There is irony in what Native Wholesale seeks to do here. It wants to enjoy all the 
benefits of doing business in the global markets of the twenty-first century while still being 
subject to the jurisdictional laws of the nineteenth century. This is contrary to justice, to public 
policy, and to the directive by the United States Supreme Court that due process analysis expand 
to meet the challenges of new technological advances. Hanson v. Denckla, 357 U.S. 235, 250-51 
(l958). If due process stands for anything, it stands for the proposition that "a truly interstate 
business may not shield itself from suit by a careful but formalistic structuring of its business 
dealings," or, as in this case, by blatantly illegal dealings. Vencedor Mfg. Co., Inc. v. Gougler 
Indust., Inc., 557 F.2d 886, 891 (lst Cir. 1977) (Breyer, 1.). 
B.	 Legal Standards For Determining Whether The Exercise Of Personal 
Jurisdiction Conforms With Due Process 
Constitutional due process analysis of jurisdiction has two prongs. First, the court must 
determine whether the defendant has minimum contacts-purposefully availed itself-with the 
forum state. Second, the court must decide whether exercise of jurisdiction is supported by 
traditional notions of fair play and substantial justice. Houghland Farms, 119 Idaho at 76, 803 
P.2d at 982. 
The United States Supreme Court has described the first prong of due process analysis as 
a "fair warning" standard. Burger King, 471 U.S. at 472. Due process is satisfied where the 
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defendant should be able to "reasonably anticipate being haled into court" in the forum state. 
Schneider v. Sverdsten Logging Co., 104 Idaho 210, 213, 657 P.2d 1078, 1081 (1983), citing 
World-Wide Volkswagen, 444 U.S. at 295. This requirement is met where the defendant 
"purposefully directed" activities toward the forum state or intends to derive benefits from its 
markets. Burger King, 471 U.S. at 473; Asahi Metal Indus. Co. Ltd. v. Superior Court, 480 U.S. 
102, 112 (1987). Jurisdictional analysis is not susceptible to a mechanical test, but should be 
determined based upon the "quality and nature of the activity in relation to the fair and orderly 
administration of laws." Inn Shoe, 326 U.S. at 319. 
Due process is not intended to act as a "territorial shield" whereby defendants can escape 
jurisdiction through artful structuring of commercial relations. Burger King, 471 U.S. at 473-74. 
"[W]here individuals 'purposefully derive benefit' from their interstate activities, it may well be 
unfair to allow them to escape having to account in other States for consequences that arise 
proximately from such activities." Id., at 473-74 (emphasis added; citations omitted). That a 
foreign corporation avails itself of "the benefits of an economic market in the forum State" is 
sufficient to establish personal jurisdiction "even if it has no physical presence in the State." 
Quill Corp., 504 U.S. at 307. 
Personal jurisdiction was explored in the United States Supreme Court's plurality opinion 
in Asahi. In that case, arising from a fatal motorcycle accident in California, a much-divided 
Court declined to permit jurisdiction over Asahi, a Japanese tire valve manufacturer. Asahi did 
no business in the United States, directly or through distributors, but sold tire valves to a 
Taiwanese tire manufacturer that incorporated them into tires sold to Honda, which in tum 
incorporated them into motorcycles that it sold in California. 
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Four Justices in Asahi, led by Justice Brennan, endorsed a "pure" stream of commerce 
theory of jurisdiction, finding the first prong of due process analysis-minimum contacts-
satisfied when a foreign corporation places its product in the stream of commerce and it is 
foreseeable that it will be swept into the forum state. They found that it was foreseeable that 
Asahi's products would arrive in California, but declined to exercise jurisdiction on fairness 
grounds. Asahi, 480 U.S. at 16-21. Four other Justices, led by Justice O'Connor writing for the 
Court, endorsed a "stream of commerce plus" theory: For jurisdiction to attach, a foreign 
corporation must, in addition to placing its product in the stream of commerce, engage in 
"additional conduct ... indicating[] an intent or purpose to serve the market in the forum State." 
Id., at 112. The ninth Justice, Justice Stevens, joined by two other Justices, found the "volume, 
the value, and the hazardous character of the components" in Asahi significant enough to evince 
purposeful availment, but thought that exercise of jurisdiction would be "unreasonable and 
unfair." Id., at 121. 
Post-Asahi, some jurisdictions have continued to use a pure stream of commerce theory, 
while others have adopted the stream of commerce plus theory; yet others have not taken a 
definitive position. See, e.g., Ruston Gas Turbines v. Donaldson Co., 9 F.3d 415, 420 (5th Cir. 
1993) (discussing adoption of different positions). Two leading pre-Asahi Idaho cases, Duigan, 
98 Idaho 134, 559 P.2d 750 (1977), and Doggett, 93 Idaho 26, 454 P.2d 63 (1969), in which 
personal jurisdiction was found over out-of-state manufacturers whose nationally marketed 
products led to injury in Idaho, can be read as supporting either a pure stream of commerce 
theory, or, alternately, a stream of commerce plus theory. 
In this case, jurisdiction over Native Wholesale is supported under either theory, and is 
also valid under Justice Stevens' position, given the substantial volume and value of the 
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cigarettes Native Wholesale is selling, shipping and causing to be shipped into Idaho, and the 
hazardous nature of Native Wholesale's products.27 
C.	 Native Wholesale Is Subject To Personal Jurisdiction Under A Pure Stream Of 
Commerce Theory 
Under the pure stream of commerce theory, "placement of a product into the stream of 
commerce" where it is foreseeable it will arrive in the forum state, alone, and absent any 
"showing of additional conduct," satisfies due process. Asahi, 480 U.S. at 117. Jurisdiction in 
this case is clearly valid under this test: Native Wholesale regularly placed its cigarettes in the 
stream of commerce, knowing and intending that they would end up in Idaho, where the injury in 
question occurred. Thus, this Court may properly exercise personal jurisdiction over it. 
D.	 Native Wholesale Also Is Subject To Personal Jurisdiction Under A Stream Of 
Commerce Plus Theory 
Jurisdiction over Native Wholesale is also supported under a stream of commerce plus 
theory, which requires, in addition to injection of a product into the stream of commerce, an 
intent or purpose to serve the forum state's market. The evidence is that Native Wholesale 
placed its cigarettes in the stream of commerce with the intent to serve an Idaho market. The 
presence of Native Wholesale's cigarettes in Idaho was "not simply an isolated occurrence," but 
arose from its intentional efforts "to service, directly or indirectly, the market for its product in 
[Idaho]." World-Wide Volkswagen, 444 U.S. at 297. Injury in Idaho occurred not because 
customers unilaterally brought individual products marketed locally in another part of the 
country to Idaho, but rather as the result of Native Wholesales' regular selling, shipping, and 
causing to be imported large quantities of their cigarettes directly to locations in Idaho. In 
27 Personal jurisdiction over Native Wholesale is also supported under the effects test announced in Calder v. 
Jones, 465 U.S. 783 (1984), where the Supreme Court held that in the context of intentional torts, the 
purposeful availment requirement is met when a defendant purposefully direct foreign acts having an effect felt 
in the forum state. There is no doubt that Native Wholesale purposefully directed its illegal cigarettes to Idaho. 
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contrast to Asahi, Native Wholesale here "controls" the distribution system that brought the 
illegal cigarettes to Idaho. Asahi, 480 U.S. at 112-13. This satisfies the stream of commerce 
plus theory for personal jurisdiction. 
E.	 Native Wholesale Engaged In A Regular Course Of Dealing That Brought A 
Significant Volume Of Cigarettes Into Idaho 
In Asahi, Justice Stevens, joined by two other justices, held that a "regular course of 
dealing that results in deliveries" of a significant volume of product to the forum state "over a 
period of several years ... constitute[s] 'purposeful availment' even though the item delivered to 
the forum State was a standard product marketed throughout the world." Asahi, 480 U.S. at 112. 
Given the facts of Asahi, it is obvious that Justice Stevens' approach would not require that the 
manufacturer directly deliver the product to the forum state for purposeful availment to exist, 
although that is what we have here: Native Wholesale directly delivers its illegal cigarettes to 
the Idaho market. 
In addition to looking at the volume of Native Wholesale's cigarettes reaching Idaho and 
its value (92 million cigarettes with value in excess of $4.4 million), Justice Stevens, in imputing 
purposeful availment, would consider whether the product in question was "hazardous." Asahi, 
480 U.S. at 122. There are few products more hazardous than cigarettes. So, for example, in 
1999, the Idaho Legislature found that smoking presents serious public health concerns to Idaho 
and its citizens. See Idaho Code § 39-7801 (a). Noting that the Surgeon General also determined 
that smoking causes lung cancer, heart disease, and other serious diseases, the Legislature found 
that smoking also poses serious financial concerns for Idaho. See id. § 39-7801(a) - (b). In sum, 
the volume, value, and hazard of Native Wholesale's product reaching Idaho support jurisdiction 
in this case under Justice Stevens' test of purposeful availment. 
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F.	 Traditional Notions Of Fair Play And Substantial Justice Support Jurisdiction 
Over Native Wholesale 
Concluding that Native Wholesale has purposefully availed itself of the benefits of the 
Idaho market, the Court should then "determine whether the assertion of personal jurisdiction 
would comport with 'fair play and substantial justice.'" Burger King, 471 U.S. at 477 (citation 
omitted). These factors include 1) "the burden on the defendant"; 2) "the forum State's interest in 
adjudicating the dispute"; 3) "the plaintiffs interest in obtaining convenient and effective relief'; 
4) "the interstate judicial system's interest in obtaining the most efficient resolution of 
controversies"; and 5) "the shared interest of the several States in furthering fundamental 
substantive social policies." ld, citing World-Wide Volkswagen, 444 U.S. at 292. These factors 
"sometimes serve to establish the reasonableness of jurisdiction upon a lesser showing of 
minimum contacts than would otherwise be required." ld Applying these factors here 
strengthens the State's case for personal jurisdiction. 
First, it is reasonable for Native Wholesale to defend this litigation in Idaho. Modern 
transportation and communications have made it much less burdensome for a party to defend 
itself in a State where he derives economic benefits, and it usually will not be unfair to subject 
him to the burdens of litigating in another forum. Burger King, 471 U.S. at 474. Indeed, "it may 
well be unfair to allow [an out-of-state defendant] to escape having to account in other States for 
consequences that arise proximately from such [interstate] activities." ld 
Second, Idaho (the Plaintiff and the forum State in this action), has a strong interest in 
adjudicating this dispute in Idaho on behalf of its citizens in a local forum. "A State generally 
has a 'manifest interest' in providing its residents with a convenient forum for redressing injuries 
inflicted by out-of-state actors." ld Denying p{:rsonal jurisdiction here defeats that interest and 
would preclude the State from seeking relief provided for by the Act. 
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Third, the State has a great interest, too, In furthering important substantive social 
policies-the protection of the public health and the effective regulation of tobacco. The 
Legislature has thus emphasized that the Complementary Act's provisions will "safeguard ... 
the fiscal soundness of the state and the public health." Idaho Code § 39-8401. And it cannot be 
gainsaid but that Idaho has an interest in the effective administration of its tax laws. 
Where the Plaintiff has made a prima facie showing of purposeful availment, the burden 
shifts to the Defendant to make a "compelling case" that jurisdiction would be unreasonable. 
Burger King, 471 U.S. at 477. Native Wholesale has done nothing more than simply to contend, 
without substantiation, that it would "offend traditional motions of fair play and substantial 
justice to subject NWS to Idaho jurisdiction." Native Wholesale Memo., p. 6. Such a statement 
does not meet this burden. If there is something unfair or that would offend justice and fair play 
in this case, it would be if the State of Idaho could not hold Native Wholesale accountable for its 
sales of over 92 million cigarettes, all of them contraband and illegal. 
V. NATIVE WHOLESALE'S ARGUMENTS ARE NOT PERSUASIVE 
Native Wholesale makes several arguments for why this Court may not exercise personal 
jurisdiction. It begins with the denial of any connection to Idaho because its cigarettes are sold 
"F.O.B Seneca Nation" with title to the product thus transferring in New York. Native 
Wholesale Memo., p. 7. This is error. 
Title cannot pass in New York (or the Seneca Nation for that matter) because the 
cigarettes were not physically there. Under Idaho Code § 28-2-401, a seller and buyer can by 
contract provide for the time and place of title passing, but only subject to the provisions of the 
section. One of the provisions is that in no case can title pass prior to the identification of 
specific goods to the specific contract. Idaho Code § 28-2-401(1). Under Section 28-2-501(l)(a) 
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and (b), goods are identified when the contract is made if it is for goods already existing and 
identified, or if for the sale of future goods, then when the goods are shipped, marked or 
otherwise designated. In either event, the cigarettes in question are in Nevada, not New York. 
This means that the contract provisions providing for passage of title on the Seneca Reservation 
cannot be valid. That leaves the default rule of Section 28-2-401(2) for when title passes. It 
provides that title passes at the time the seller completes performance with reference to the 
physical delivery of the goods. If the contract requires delivery to a destination, title passes 
there. Idaho Code § 28-2-401 (2)(b). Since the bills of lading show Native Wholesale selling and 
transporting the cigarettes to Warpath, Inc., by operation of law, title to these cigarettes passes in 
Idaho. See Old West Realty, Inc. v. Idaho State Tax Commission, 110 Idaho 546, 548, 716 P.2d 
1318, 1320 (1989). 
In any event, regardless of where title to the cigarettes passes, it make no difference for 
personal jurisdiction purposes. Native Wholesale admits that before it sells the cigarettes to 
Idaho businesses, it ships them to the FTZ in Nevada, and then after the cigarettes are sold to 
Idaho purchasers, they are shipped from Nevada to Idaho. And what also cannot be denied is 
that Native Wholesale controls the shipping of its cigarettes to Idaho. See, supra, pp. 8-10. It is 
Native Wholesale, not Warpath, Inc., that notifies the FTZ when a sale has occurred and that 
certain brand and styles of cigarettes in certain quantities should be readied and released for 
shipment to Warpath.28 The trucking companies' bills of lading list Native Wholesaler as the 
shipper and as the entity to be billed.29 Not one shipment in its five-plus years of cigarette sales 
to Idaho reflect any contact between Warpath and the Nevada FTZ or between Warpath and a 
28 2nd Kittelmann Aff., pp. 4, 7, ~ ~9, 20. 
29 2nd Kittelmann Aff., p. 7, ~ 20. True and correct copies of several representative samples of l\ative 
Wholesale's post-August 2008 invoiceslbills of lading which show it both as the "buyer" and seller of its 
cigarettes are attached to the 2nd Kittelmann Aff. as Exhibit I. 
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trucking company, other than being listed as the purchaser and ultimate recipient of the 
cigarettes. In short, Native Wholesale directs all aspects of the storage and shipment of its 
cigarette sales into Idaho. 
Native Wholesale cites to no authority for the proposition that where title passes controls 
a personal jurisdiction minimum contacts analysis and, in fact, case law rejects such a 
suggestion. As one federal court has stated, "[t]he fact that a manufacturer sells his product FOB 
a foreign country does not control for purposes of jurisdiction. See Taubler v. Giraud, 655 F.2d 
991, 995 (9 th Cir. 1981)." Meyers v. ASICS Corp., 711 F.Supp. 1001, 1005 n. 3 (C.D. Cal. 
1989). Other courts are in accord. See Benitez-Allende v. Alcan Aluminio do Brasil, 857 F.2d 
26, 30 (1 st Cir. 1988) cert. denied 489 U.S. 1018 (1989) ("The fact that title to the cookers passed 
in Brazil is beside the point, for' [i]f International Shoe stands for anything, however, it is that a 
truly interstate business may not shield itself from suit by a careful but fonnalistic structuring of 
its business dealings."') (citation omitted); As You Sow v. Crawford Labs., Inc., 58 Cal.Rptr. 2d 
654, 658 (CLApp. 1996) ("When legal title actually passers] is not the critical inquiry for a 
minimum contacts analysis"). Native Wholesale "may not shield itself from suit by a careful but 
fonnalistic structuring of its business dealings." Vencedor Mfg. Co., 557 F.2d at 891. 
Native Wholesale next argues that because it does not have an office or own a car or real 
estate in Idaho, this Court may not exercise "general jurisdiction." Native Wholesale Memo., p. 
6. This is a red herring. A court may exercise personal jurisdiction on one of two personal 
jurisdictional grounds: general or specific jurisdiction. It may exercise general jurisdiction over 
a nonresident defendant, even if defendant's conduct which fonns the basis for the claims being 
made in the lawsuit are not to defendant's contacts with the forum, if the defendant has other 
unrelated contacts with the forum state that are sufficiently "continuous and systematic" that the 
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exercise of jurisdiction is "reasonable and just." Helicopteros Nacionales de Columbia, S.A. v. 
Hall, 466 U.S. 408, 415 (1984), (internal citations omitted). Specific jurisdiction, on the other 
hand, may be exercised where the person has "purposefully directed" its activities toward the 
forum jurisdiction and where the underlying action is based upon activities that arise out of or 
relate to the person's contacts with the forum. Burger King, 471 U.S. at 472; Houghland Farms, 
Inc., 119 Idaho at 76, 803 P.2d at 982. In this case the focus is on specific jurisdiction, not 
general jurisdiction, and so Native Wholesale's denial of general jurisdiction adds nothing. See 
Quill Corp., 504 U.S. at 307 (Foreign corporation that avails itself of "the benefits of an 
economic market in the forum State" is sufficient to establish personal jurisdiction "even if it has 
no physical presence in the State.") 
Finally, Native Wholesale asserts that the assertion of personal jurisdiction here 
"conflicts with the sovereignty of the Indian Tribes involved, particularly the Sac and Fox Tribe, 
by which NWS is chartered, and the Seneca Tribe, of which Mr. Montour is a member and which 
licenses NWS to do business on its tribal land." Native Wholesale Memo., p. 7. Native 
Wholesale provides no legal support to support its argument and none exists. 
There is nothing in the Indian Law to support the argument that being chartered by an 
out-of-state Indian Tribe means that a court in another forum may not exercise personal 
jurisdiction over that chartered business. Instead the very opposite is true: "Activity of tribal 
members that takes place within the reservation but has an impact outside the reservation may be 
regulated by the states." Dep't of Health and Human Servs. v. Maybee, 965 A.2d 55, 57-58 (Me. 
2009), citing Nevada v. Hicks, 533 U.S. 353, 362-66 (2001),30 as holding that, in the absence of 
federal legislation to the contrary, the state has the authority to execute a search warrant on a 
30 The Hicks court, 533 U.S. at 362, made clear that States can regulate off-reservation conduct of tribal 
members: "When ... state interests outside the reservation are implicated, States may regulate the activities 
even of tribe members on tribal land." 
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reservation against a tribal member suspected of violating state law outside the reservation. 31 
Idaho - like all States - has various regulatory jurisdiction over conduct on a reservation 
in many instances. Although states' regulatory jurisdiction over conduct that is solely between 
members of a given tribe on their reservation is quite limited, when non-members are involved 
(such as Native Wholesale, which is not a member of the Coeur d'Alene Tribe, or for that matter, 
any tribe), or when on-reservation conduct has off-reservation effects, state law can and does 
apply. See, e.g., New Mexico v. Mescalero Apache Tribe 462 U.S. 324 (1983) ("A State's 
regulatory interest will be particularly substantial if the State can point to off-reservation effects 
that necessitate State intervention"). In Moe v. Confederated Salish and Kootenai Tribes of 
Flathead Reservation, 425 U.S. 463, 464-465 (1976), the Supreme Court held that to the extent 
on-reservation "smoke shops" sell cigarettes to non-Indians and non-member Indians, a state law 
applied to require the Indian proprietor to add the tax to the sales price and aid the State's 
collection and enforcement of the tax. Similarly, in Washington v. Confederated Tribes of 
Colville Reservation, 447 U.S. 134 (1980), the Court found that a state has regulatory 
jurisdiction to require tribal businesses to collect excise tax on cigarettes sold to non-members. 
Here, Native Wholesale's cigarettes sales, while to an outlet on the Coeur d'Alene 
Reservation, obviously have off reservation effects. The 92 million plus cigarettes sold to 
Warpath, Inc., constitute a staggering volume for a single retailer and plainly serve a market far 
larger than the on-reservation members of the Coeur d'Alene Tribe. According to the 2000 
31 In the Maybee case, the Maine Supreme Court enforced that state's retail tobacco vendor license 
requirements against a tribal member and online retailer located on a New York reservation. It reached this 
conclusion, in part, because the online tobacco retailer's "interactions with consumers in Maine extend beyond 
the boundaries of the reservation." 965 A.2d at 57. 
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Census, there are just over 1,325 American Indians living on the Coeur d'Alene Reservation.32 
The shipment of 92 million plus cigarettes to that reservation by Native Wholesale defies any 
suggestion that such a volume of cigarettes would be purchased exclusively by 1,325 consumers 
and Native Wholesale does not contend to the contrary. Clearly, large volumes of the cigarettes 
being sold to Warpath ultimately are being purchased by non-members of the Coeur d'Alene 
Tribe, resulting in large off-reservation effects. Native Wholesale knows or should know that 
these cigarettes are being sold and distributed to individuals other than Coeur d'Alene members. 
Furthermore, being on an Indian reservation is not like being in a foreign country or even 
in a sister state. If you are on a reservation in Idaho you are in Idaho. E.g., Cotton Petroleum 
Corp. v. New Mexico, 490 U.S. 163, 188 (1989) ("In this case, ... all of Cotton's leases are 
located entirely within the borders of the State of New Mexico and also within the borders of the 
Jicarilla Apache Reservation.") Second, Warpath, Inc. sells cigarettes to any willing buyer ­
Indian or non-Indian; tribal member or not.33 Warpath is merely a retail outlet selling to the 
general public and thus subject to state jurisdiction. See Moe, 425 U.S. at 464-65. Third, 
Warpath, although situated on an Indian reservation, is not a "tribal entity" in any sense. Rather, 
as an Idaho-incorporated business, it is an Idaho resident. Caremark Therapeutic Servs. v. 
Leavitt, 405 F. Supp.2d 454, 458 (S.D.N.Y. 2006). Moreover, a corporation, even one owned by 
members of the tribe on whose reservation it sits, is not a tribal member or Indian itself. See 
Dole Food Co. v. Patrickson, 538 U.S. 468, 474-75 (2003) (corporations have identities separate 
from that of their owners); Baraga Prods., Inc. v. Comm'r, 971 F. Supp. 294, 296 (W.D. Mich. 
1977) afJ'd 136 F.3d (6th Cir. 1998) (incorporated business entity not an enrolled member of an 
32 U.S. Census Bureau; Census 2000 Summary File I (SFI) 100-Percent Data, P9 Race; generated using 
American FactFinder; http://factfinder.census.gov (Aug. II, 2008). This number, importantly, includes all 
persons self-identifying as American Indians and not just persons who are actual members of the Coeur 
d' Alene Tribe. 
33 Affidavit of Mark Ausman, pp. 1-2, ~~ 2-5. 
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Indian tribe simply because its sole shareholder is); id., at 298 ("a corporation is not an 'Indian' 
for purposes of immunity" from the application of state law). 
In sum, neither Native Wholesale's charter with the Sac and Fox Tribe nor Mr. 
Montour's membership in the Seneca Nation insulates his company from suit in Idaho on 
personal jurisdiction grounds. Courts regularly find jurisdiction over a foreign defendant where 
the defendant's product arrived through the stream of commerce in the forum state via an equally 
foreign middleman. See, e.g., A. Uberti & C. v. Leonardo, 892 P.2d 1354 (Ariz. 1995), cert. 
denied 516 U.S. 906 (Italian manufacturer whose guns were sold in Arizona through third party 
middleman in Massachusetts); Duple Motor Bodies Ltd. v. Hollingsworth, 417 F.2d 231 (9th Cir. 
1969) (sale of product by foreign manufacturer via middleman in England to buyers in Hawaii). 
CONCLUSION 
Based on the foregoing argument, the State and the Tax Commission respectfully request 
that this Court deny Native Wholesale's motion to dismiss on personal jurisdiction grounds. 
DATED this t ~rJ day of June, 2009 
LAWRENCE G. WASDEN IDAHO STATE TAX COMMISSION 
IDAHO ATTORNEY GENERAL 
By _~_=1L--L.~_ ~\L ~ By -+-+- _ 
BRETT T. DELANGE THEODORE V. SPAN ER, JR 
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For the past five years, defendant Native Wholesale Supply Company (Native 
Wholesale), has sold, at wholesale, over 92,000,000 cigarettes to Warpath, Inc., an Idaho 
corporation located in Plummer, Idaho, which in tum sells these cigarettes to the public. The 
problem with this is that all of these cigarettes are contraband and all of their sales prohibited by 
law. Indeed, the facts of this case are that Native Wholesale has systematically violated Idaho's 
tobacco sales and cigarette tax laws and continues to do so today. 
The cigarettes that Native Wholesale has sold are contraband, because neither the 
cigarette brands (Seneca and Opal) nor the manufacturer of them (Grand River Enterprises Six 
Nations Ltd. (Grand River)) have ever been approved for listing on the Idaho Directory of 
Compliant Tobacco Product Manufacturers and Brand Families (Idaho Directory) established 
pursuant to Idaho Code Section 39-8403 of the Idaho Tobacco Master Settlement Agreement 
Complementary Act (Complementary Act).) The cigarette sales are also illegal because Native 
Wholesale is wholesaling these cigarettes to Warpath, Inc. without the cigarette permit required 
by Idaho Code Section 63-2503(1) ofIdaho's cigarette tax laws. 
Native Wholesale's response, in part, to its pervasive and multi-year illegal cigarette sales 
is to tell this Court that it may not exercise subject matter jurisdiction over it.2 Native Wholesale 
claims that Idaho law does not apply to it and that its status as a business chartered by an out-of-
I The Complementary Act prohibits any "person" from selling, distributing, transporting, importing, or 
causing to be imported cigarettes that are not listed on the Idaho Directory or that the person "knows or 
has reason to know" will be sold, offered or possessed for sale in Idaho. Idaho Code § 39-8403(3). 
2 Native Wholesale also has moved to dismiss the present complaint on personal jurisdiction grounds. 
Pursuant to a motion, not contested to by Native Wholesale, the State of Idaho and the Tax Commission 
(collectively "the State"), are filing a separate brief to address these arguments. In order to conserve 
space, the State adopts and incorporates here the facts and background set forth in its personal jurisd iction 
brief. 
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state Indian Tribe and owned by an American Indian means that Idaho law cannot reach its 
illegal conduct. 
Native Wholesale's motion to dismiss the present Complaint on subject matter 
jurisdiction grounds should be denied. Its arguments are not supported by the law. Specifically, 
Native Wholesale's motion fails because (a) the Complementary Act and Idaho's cigarette tax 
laws do apply to its sales activities; and (b) its Indian law arguments are not well taken. In short, 
the law does not allow Native Wholesale's tobacco business practices, as they affect Idaho's 
consumers, to continue to operate in violation of state statutes. 
ARGUMENT 
I.	 THE LEGISLATURE HAS ENACTED SIGNIFICANT LEGISLATION 
REGULATING TOBACCO SALES TO PROTECT IDAHO'S PUBLIC HEALTH 
AND FISCAL SOUNDNESS 
As noted in the State's memorandum m support of its motion for a preliminary 
injunction, in 1999 the Legislature found that smoking presents serious public health concerns to 
Idaho and its citizens. See Idaho Code § 39-780 I(a). The Legislature further determined that the 
financial burdens imposed on the State by smoking should be borne by tobacco companies, 
rather than by the State, to the extent that such companies either determine to enter into 
settlement agreements with the State or are found culpable by the courts. See Idaho Code § 39­
7801(d). 
In November 1998, leading United States tobacco companies entered into a settlement 
agreement, entitled the "Master Settlement Agreement" (MSA) with Idaho.3 The MSA has been 
described by the United States Supreme Court as a "landmark" public health agreement, 
3 The MSA is a lengthy public document. It was reviewed and approved by the district court in State v. 
Philip Morris et aI., Case No. CV OC 9703239D, Fourth Judicial District, Ada County (Dec. 3, 1998) 
(Eismann, D.J.) See Consent Decree and Final Judgment, § VII.A. The MSA is electronically available 
at http://www2.state.id.us/ag/consumer/tobacco/MSA.m:!.f. The Court may take judicial notice of the 
MSA. I.R.E. 20 I. 
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Lorillard Tobacco Corp. v. Reilly, 533 U.S. 525, 533 (2001), that addresses "one of the most 
troubling public health problems facing the Nation today." Food & Drug Admin. v. Brown & 
Williamson Tobacco Corp., 529 U.S. 120, 125 (2000). 
Promptly after the MSA was executed, the Legislature declared that it would be contrary 
to the policy of the State if a tobacco manufacturer could decide not to enter into such a 
settlement agreement (nonparticipating manufacturers) and thereby use the resulting cost 
advantage vis-a.-vis settling tobacco companies to derive large profits in the years before liability 
may arise, without ensuring that the State will have an eventual source of recovery from them if 
they are proven to have acted culpably. This legislative determination was driven, in part, by the 
fact that many diseases caused by tobacco use often do not appear until many years after the 
affected individual begins smoking. See Idaho Code § 39-7801(a) & (t). 
The Legislature thus determined that it is in the interest of the State to require that 
tobacco manufacturers who determine not to enter into the MSA establish a reserve fund to 
guarantee a source of compensation and to prevent such manufacturers from deriving large, 
short-term profits and then becoming judgment-proof before liability may arise. See Idaho Code 
§ 39-7801 (t). In pursuit of the objective, the Legislature passed the Idaho Tobacco Master 
Settlement Agreement Act (Idaho MSA Act) shortly after the MSA was signed. The Idaho MSA 
Act requires tobacco companies to either (l) join the Master Settlement Agreement or (2) place 
into a qualified escrow fund the amounts required by Idaho Code Section 39-7803(b)(1) of the 
Act. This fund is then available to pay any judgment the State may obtain against a culpable 
company. Idaho Code § 39-7803(b) (2). 
In 2003, the Legislature determined that violations of the Idaho MSA Act by various non­
participating manufacturers threatened not only the integrity of the MSA, but also the fiscal 
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soundness of the State and public health and responded with provisions to help prevent such 
violations through adoption of the Complementary Act. See Idaho Code § 39-8401. Relevant to 
this case, as noted above, Section 39-8403 of the Act establishes the Idaho Directory and makes 
it unlawful for any person to sell, offer or possess for sale in Idaho cigarettes of a tobacco 
product manufacturer or brand family not included on the Idaho Directory.4 
II.	 LEGAL STANDARDS FOR REVIEWING A MOTION TO DISMISS FOR LACK 
OF SUBJECT JURISDICTION ARE SETTLED 
Motions to dismiss are viewed "with disfavor because of the probable waste of time in 
case of a reversal of a dismissal of the action," and because the "objective of the law is to obtain 
a determination of the merits of the claim." Hadfield v. State, 86 Idaho 561, 568, 388 P.2d 1018, 
1022 (1964). In reviewing motions to dismiss, "every reasonable intendment will be made to 
sustain a complaint." Harper v. Harper, 122 Idaho 535, 536, 835 P.2d 1346, 1347 (Ct.App. 
1992). In fact, "as a practical matter, a dismissal under Rule 12(b)(6) is likely to be granted only 
in the unusual case in which the plaintiff includes allegations showing on the face of the 
complaint that there is some insurmountable bar to relief." Id. Motions to dismiss for failure to 
state a claim admit the facts alleged in the complaint. Tumboo v. Keele, 86 Idaho 101, 108, 383 
P.2d 591 (1963). Moreover, the State is entitled to have all inferences from the record and 
pleadings viewed in its favor, and only then may the question be asked whether a claim for relief 
has been stated. Idaho Schs. for Equal Educ. Opportunity v. Evans, 123 Idaho 573, 578, 850 
P.2d 724, 729 (1993). 
4 The Idaho Directory is maintained and administered by the Attorney General, pursuant to Idaho Code 
Section 39-8403 of the Complementary Act. The Directory is available at 
http://www2.state.id.us/ag/consumer/tobacco/directoryindex.htm. The Directory, in part, lists the 
various cigarette brands which may be sold in Idaho. The Court may take judicial notice of this official 
government report. I.R.E. 20 I. 
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III.	 IDAHO LAW APPLIES TO AND PROHIBITS NATIVE WHOLESALE'S 
CIGARETTE SALES AND SHIPMENTS 
Native Wholesale argues that the Complementary Act does not apply to it. The route 
Native Wholesale takes to arrive as this conclusion is tortuous to say the least and certainly not 
supported by applicable law. 
Native Wholesale's theory begins with the premise that the Idaho MSA Act-a law not at 
issue in this case and which the State has not alleged Native Wholesale is violating-imposes a 
requirement that tobacco manufacturers deposit into an escrow account certain amounts of 
money for those cigarettes for which an Idaho cigarette tax stamp has been affixed. 5 Native 
Wholesale then proceeds to argue that the Complementary Act-a law that is at issue in this case 
and which the State has alleged Native Wholesale is violating-also only applies to the sale or 
shipment of Idaho state-taxed-stamped cigarettes. Thus, since Native Wholesale's cigarette sales 
to Warpath, Inc., do not require Idaho state cigarette tax stamps to be affixed, it concludes that 
the Complementary Act does not apply to it. Defendant's Memorandum in Support of Motion to 
Dismiss (Def. Memo.), p. 10. Native Wholesale misconstrues the scope of the Complementary 
Act and errs in its conclusion. 
It is true that wholesalers do not need to affix a cigarette excise tax stamp to cigarette 
packs sold to a retail outlet located on an Indian reservation and wholly owned and operated by 
5 The reason the Idaho MSA Act is not at issue in this case is that the law imposes duties upon tobacco 
product manufacturers, not tobacco wholesalers or retailers. See Idaho Code § 39-7803. The law does 
not apply to Native Wholesale because it is a cigarette wholesaler, not a tobacco product manufacturer. 
Idaho Code § 39-7802(i) (tobacco product manufacturer is an entity that manufactures cigarettes). The 
Complementary Act, on the other hand, applies, in part, to "any person" who acquires, holds, owns, 
possesses, transports, imports, and/or causes to be imported for sale and distribution in Idaho cigarettes. 
See Idaho Code § 39-8403(3). That is precisely what Native Wholesale has done here and why the 
Complementary Act applies to it. In addition, because Native Wholesale is wholesaling its cigarettes, 
Idaho's cigarette tax laws apply. See Idaho Code §§ 63-2502(a) and 63-2503(1) (wholesaler is every 
person who purchases, sells, or distributes cigarettes to other wholesalers or to retailers for the purpose of 
resale and persons who wholesale cigarettes must have a permit from the Tax Commission). 
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an enrolled member of and Idaho Indian Tribe. See Idaho State Tax Commission Idaho Cigarette 
and Tobacco Product Tax Administrative Rule 14, IDAPA 35.01.10.014. It is also true that the 
cigarettes subject to the Idaho MSA Act are those cigarettes for which an Idaho cigarette tax 
stamp has been affixed. See Idaho Code §§ 39-78020) and 39-7803. But these two legal 
conclusions do not mean that the Complementary Act addresses only such cigarettes. It instead 
covers more than just Idaho tax-stamped cigarettes.6 Indeed, the Complementary Act prohibits 
the sale of all non-compliant cigarettes, a defined term that incorporates both stamped cigarettes 
(units sold) and unstamped cigarettes. See Idaho Code § 39-8403(3).7 Thus, for Native 
Wholesale's statement that the Complementary Act only applies to Idaho tax-stamped cigarettes 
to be true, this Court would have to replace by judicial fiat the word "cigarette" in Idaho Code 
Section 39-8403(3) of the Complementary Act with the term "units sold" or "Idaho tax-stamped 
cigarette," which it neither can nor would do. Matter of Adoption of Chaney, 126 Idaho 554, 
558,887 P.2d 1061, 1065 (1995) ("[W]e have held that we cannot insert into statutes terms or 
provisions which are obviously not there."). Rather than replacing a term that the Legislature 
has specifically defined and provided for in the law, as Native Wholesale in practical effect 
urges, courts do the exact opposite, which is to "presume that a legislature says in a statute what 
6 The Idaho MSA Act applies to Idaho tax-stamped cigarettes, which it refers to as "units sold," and 
which it defines as the "number of individual cigarettes sold in the state by the applicable tobacco product 
manufacturer (whether directly or through a distributor, retailer or similar intermediary or intermediaries) 
... as measured by excise taxes collected by the state on packs ... bearing the excise tax stamp of the 
state." Idaho Code § 39-78020). 
7 Idaho Code Section 39-8402(2) of the Complementary Act states that the term cigarette has the same 
meaning as that term is defined in Section 39-7802(d) of the Idaho MSA Act, which is any product that 
contains nicotine, is intended to be burned or heated under ordinary conditions of use, and consists of or 
contains (1) any roll of tobacco wrapped in paper or in any substance not containing tobacco; or (2) 
tobacco, in any form, that is functional in the product, which, because of its appearance, the type of 
tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, 
consumers as a cigarette. A cigarette is also defined to be .09 ounces of 'roll-your-own' tobacco i.e., any 
tobacco which, because of its appearance, type, packaging, or labeling is suitable for use and likely to be 
offered to, or purchased by, consumers as tobacco for making cigarettes. At no point is cigarette defined 
in relation to whether it is stamped. 
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it means and means in a statute what it says there." Conn. Nat'l Bank v. Germain, 503 U.S. 249, 
253-54 (1992). 
The argument raised by Native Wholesale here was put forth by an Internet tobacco 
retailer in a case before the Honorable Kathryn Sticklen in State v. Scott Maybee, Case No. CV 
OC 0617645. Fourth Judicial District, Ada County (Feb. 26, 2008). In the Maybee case, the 
defendant argued against the imposition of civil penalties for violating the Complementary Act 
because of his alleged belief that the Act only applies to units sold. The Court rejected the 
contention, noting that the Complementary Act applies to the sale of non-compliant cigarettes, 
not just non-compliant units sold cigarettes. February 26, 2008 Memorandum Decision and 
Order, pp. 5_6. 8 
In short, by its express terms, the Complementary Act applies to and prohibits that which 
the State alleges Native Wholesale has engaged in here, which is to sell cigarettes that are not 
listed on the Idaho Directory. There is nothing in that law, or in any other Idaho law for that 
matter, to countenance or support Native Wholesale's position that the Complementary Act is 
limited only to Idaho tax-stamped cigarettes.9 
IV.	 INDIAN LAW DOES NOT PROHIBIT APPLICATION OF THE 
COMPLEMENTARY ACT 
Native Wholesale contends that the Indian Commerce Clause preempts the Idaho MSA 
Act and Idaho's cigarette tax laws as they relate to Native Wholesale's cigarette sales. Def. 
8 Accordingly, the Court assessed a civil penalty of $163,225 as a result of Maybee's sale of 2.5 million non­
compliant cigarettes. A true and correct copy of Judge Sticklen's decision is attached to this memorandum for 
the Court's convenience in reviewing. 
9 Native Wholesale's citation to one paragraph from the State's 46-page brief in a different lawsuit 
brought by the State against various tobacco manufacturers, see Def. Memo., p. 10, Exhibit A, is without 
context. In that paragraph, the State was trying to point out that cigarettes that fall under the interstate 
commerce definition of Tax Commission Rules are not "units sold" under the Idaho MSA Act, because 
they do not yet have the tax stamp affixed. It is only later when those cigarettes are stamped that they 
become units sold. The statement most assuredly is not an admission in this case, as Native Wholesale 
incorrectly states, that it can sell noncompliant cigarettes without regard to the Complementary Act. 
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Memo. p. 11. Again, the Idaho MSA Act is not at issue in this case and thus the question is 
whether Indian law principles preclude the Complementary Act and Idaho's cigarette tax laws 
from being given their natural application. 
Applicable Supreme Court precedent indicates that the Indian Commerce Clause provides 
no basis for Native Wholesale to assert preemption of Idaho's state law claims here. First, it is 
important to note that the "central function" of the Indian Commerce Clause, U.S. Const. art. 1, § 
8, cl. 3, "is to provide Congress with plenary power to legislate in the field of Indian affairs." 
Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 (1989). There is nothing in the 
Indian Commerce Clause which operates to preempt or curtail state law claims akin to the 
negative or dormant function possessed by the Interstate Commerce Clause. Thus, in Ramah 
Navajo School Board, Inc. v. Bureau of Revenue, 458 U.S. 832 (1982), the Supreme Court 
rejected the United States' request to "rely on the dormant Indian Commerce Clause ... to hold 
that on-reservation activities involving a resident tribe are presumptively beyond the reach of 
state law even in the absence of comprehensive federal regulation, thus placing the burden on the 
State to demonstrate that its intrusion is either condoned by Congress or justified by a 
compelling need to protect legitimate, specified state interests other than the generalized desire to 
collect revenue." Id. at 845. In the Court's view, "the existing pre-emption analysis governing 
these cases is sufficiently sensitive to many of the concerns expressed by the Solicitor General" 
since, "[a]lthough clearer rules and presumptions promote the interest in simplifying litigation, 
our precedents announcing the scope of pre-emption analysis in this area provide sufficient 
guidance to state courts and also allow for more flexible consideration of the federal, state, and 
tribal interests at issue." Id. at 846; accord Cotton Petroleum, 490 U.S. at 192. In sum, the 
Indian Commerce Clause merely empowers Congress to act and has no independently 
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preemptive function such to support Native Wholesale's claim of preemption. See also Omaha 
Tribe v. Miller, 311 F. Supp. 2d 816,822 (S.D. Iowa 2004); Ward v. New York, 291 F. Supp. 2d 
188, 199 (W.D.N.Y. 2003).10 That the Indian Commerce Clause has no preemptive effect does 
not mean that there might not be federal law at play. Review of that law indicates, however, that 
neither application of the Complementary Act nor Idaho's cigarette tax laws is preempted. 
Where federal law is concerned, several principles are important to note. First, it is 
settled that a State can regulate activities of tribal members that take place within the reservation 
but have an impact outside the reservation and that off reservation activity of a tribal member 
may also be regulated by a State. For example, in Mescalero Apache Tribe v. Jones, 411 U.S. 
145 (1973), the Supreme Court was asked to prohibit New Mexico from imposing a gross 
receipts tax on revenue generated from a tribal ski resort and a use tax on materials employed in 
constructing the resort's lifts. The resort was located adjacent to but outside the tribe's 
reservation on land leased from the United States Forest Service. Id. at 146. The resort's 
location was critical because "in the special area of state taxation, absent cession of jurisdiction 
or other federal statutes permitting it, there has been no satisfactory authority for taxing Indian 
reservation lands or Indian income from activities carried on within the boundaries of the 
reservation." Id. at 148. "[T]ribal activities conducted outside the reservation present different 
considerations[,]" however, and in that situation "[a]bsent express federal law to the contrary, 
10 Native Wholesale states that the "United States Supreme Court has determined that the Indian Commerce 
Clause preempts state taxes that sweep too broadly-by seeking to tax Indian activities both on and off Indian 
country. See Colville, 447 U.S. 134." Def. Memo. pp. 11-12. The Supreme Court determined no such thing. 
In Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 150-62 (1980) the Court 
held, among other things, that Washington's cigarette and sales taxes on on-reservation purchases by 
nonmembers of the tribe are valid. Concerning the Indian Commerce Clause, the Colville Court stated "[t]he 
Indian Commerce Clause does not, of its own force, automatically bar all state taxation of matters significantly 
touching the political and economic interest of the Tribes." Id. at 136. As discussed above, two years later the 
Supreme Court definitively closed the door on the Indian Commerce Clause as a basis for preempting state law 
in Ramah Navajo, and later re-affirmed this principle in Cotton Petroleum. 
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Indians gomg beyond reservation boundaries have generally been held subject to non­
discriminatory state law otherwise applicable to all citizens of the State." Id. at 148-49. 
With that principle in mind, the Court found the gross receipts tax permissible, given the 
resort's location, but deemed the use tax preempted by virtue of a provision in the Indian 
Reorganization Act, 25 U.S.c. § 465, which proscribes taxation of land taken into trust for a 
tribe or tribal member. On the latter point, it reasoned that "the lease arrangement here in 
question was sufficient to bring the Tribe's interest in the land within the immunity afforded by § 
465," 411 U.S. at 155 n.ll, since the ski lifts had been permanently attached to the land and 
"[t]he jurisdictional basis for use taxes is the use of the property in the State." Id. at 158 
(emphasis added). The differing result with regard to the use tax thus derived from the 
combination of an explicit congressional directive satisfying the "express federal law to the 
contrary" exception to the general rule and the nature of the conduct that triggered the tax 
obligation as a matter of state law. 
The Supreme Court applied Mescalero Apache more recently in Wagnon v. Prairie Band 
Potawatomi Nation, 546 U.S. 95 (2005), where it upheld imposition of a state fuel tax on an off-
reservation distributor with respect to purchases by a tribal retailer for on-reservation sale. The 
Court rejected the proposition that the tax's validity must be assessed under the interest-balancing 
test governing on-reservation transactions prescribed in White Mountain Apache Tribe v. 
Bracker, 448 U.S. 136 (1980), a case relied upon by Native Wholesale and discussed further 
below, because "[w]e have taken an altogether different course, by contrast, when a State asserts 
its taxing authority outside of Indian Country." Id.. at 112. That "altogether different course" 
was Mescalero Apache which controlled in light of the off-reservation "where" of the Kansas 
fuel tax-i. e., the fact that the tax accrued upon receipt of the fuel by the distributor at its off-
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reservation place of business. The Court reasoned, "the 'use, sale or delivery' that triggers tax 
liability is the sale or delivery of the fuel to the distributor." Id. at 107 (emphasis added). 
Mescalero Apache and Wagnon establish the fundamental framework against which 
Native Wholesale's Indian law-based preemption claim must be measured. The requirements of 
the Complementary Act or Idaho's cigarette tobacco tax laws are "trigger[ed]" for present 
purposes by Native Wholesale's introduction of tobacco into this State through its sales, 
importing, and causing to import cigarettes into Idaho. The triggering "where" of the transaction 
is thus Idaho, not Native Wholesale's New York place of business. Native Wholesale is treated 
no differently than other wholesalers, and the fact that it is located on a reservation is thus 
irrelevant to this case. 
In sum, Native Wholesale's liability for violating the Complementary Act and Idaho's 
cigarette tax laws stems from its illegal tobacco sales to Idaho businesses. This violation does 
not depend upon where Native Wholesale does business; i.e., the "trigger[ing]" event for 
statutory coverage is the fact that Native Wholesale causes cigarettes to be introduced into this 
State-an off-reservation activity. Mescalero Apache thus militates directly against Native 
Wholesale's Indian law-based preemption claim as the Maine Supreme Court held recently in 
Department of Health and Human Services v. Maybee, 965 A.2d 55 (Me. 2009), where it 
enforced that state's retail tobacco vendor license requirements against a tribal-member-owned 
online retailer located on a New York reservation. It reached this conclusion, in part, because 
the tobacco retailer's "interactions with consumers in Maine extend beyond the boundaries of the 
reservation." Id. at 57. The court held instead that "[a]ctivity of tribal members that takes place 
within the reservation but has an impact outside the reservation may be regulated by the states." 
Id. at 57-58. In so holding, it relied upon Nevada v. Hicks, 533 U.S. 353, 362-66 (2001), where 
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the Supreme Court determined that, in the absence of federal legislation to the contrary, a State 
had the authority to execute a search warrant on a reservation against a tribal member suspected 
of violating state law outside the reservation. I I 
Native Wholesale mistakenly relies upon White Mountain Apache Tribe v. Bracker as 
support for its position. Bracker involved the question whether Arizona could impose motor 
carrier license and use fuel taxes on a nontribal firm with respect to on-reservation timber 
hauling undertaken pursuant to a contract with the resident tribe and sets forth the following test 
for when a State may regulate commercial transactions between tribes and nonmembers that 
occur on reservation: 
In such cases we have examined the language of the relevant federal treaties and 
statutes in terms of both the broad policies that underlie them and the notions of 
sovereignty that have developed from historical traditions of tribal independence. This 
inquiry is not dependent on mechanical or absolute conceptions of state or tribal 
sovereignty, but has called for a particularized inquiry into the nature of the state, 
federal, and tribal interests at stake, an inquiry designed to determine whether, in the 
specific context, the exercise of state authority would violate federal law. 
448 U.S. at 144-45. 
II It bears noting that the Hicks court derived the doctrinal basis for this determination from two 
decisions-Colville and Mescalero Apache: 
"When on-reservation conduct involving only Indians is at issue, state law is generally 
inapplicable, for the State's regulatory interest is likely to be minimal and the federal interest in 
encouraging tribal self-government is at its strongest." When, however, state interests outside 
the reservation are implicated, States may regulate the activities even of tribe members on 
tribal land, as exemplified by our decision in [Washington v. Confederated Tribes of Colvill(~ 
Indian Reservation, 447 U.S. 134 (1980)]. In that case, Indians were selling cigarettes on their 
reservation to nonmembers from off reservation, without collecting the state cigarette tax. We 
held that the State could require the Tribes to collect the tax from nonmembers, and could 'impose 
at least "minimal" burdens on the Indian retailer to aid in enforcing and collecting the tax[.]" It is 
also well established in our precedent that States have criminal jurisdiction over reservation 
Indians for crimes committed (as was the alleged poaching in this case) off the reservation. See 
Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-149 (1973) (some citations omitted). 
(Emphasis added) 
533 U.S. at 362. 
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Bracker dealt with state taxation of an on-reservation relationship between a tribe and a 
nonmember. It simply does not apply here because Native Wholesale's sales and shipments of 
cigarettes to retail businesses in Idaho extend beyond the boundaries of the reservation where it 
is located and because Native Wholesale is a corporation, not a tribal member. 12 
In any event, even were Bracker applicable, as the quote above indicates it does not 
necessarily bar the applicable state law. It instead mandates a test that balances applicable 
federal, state and tribal interests. Applying that test here, enforcement of the Complementary 
Act and Idaho's cigarette tax laws would be upheld. 
Concerning the federal interest "the federal government has been generally supportive of 
state regulation of cigarette sales." Ward, 291 F. Supp.2d at 204. Native Wholesale certainly 
identifies no contrary congressional directive with respect to Idaho's Complementary Act and 
administration of its cigarette tax laws. Federal law also supports state cigarette tax efforts. For 
example, a provision of federal law known as the "Jenkins Act," codified at 15 U.S.C. § 376, 
mandates that out-of-state cigarette retailers report monthly to a State's tax or revenue 
commission all sales made to residents of the tax commission's state. 
Concerning the State's interest, Idaho's interest in regulating tobacco is self evident. As 
noted above, the Legislature has found that smoking presents serious public health concerns to 
Idaho and its citizens. See Idaho Code § 39-7801 (a). The Legislature further determined that the 
financial burdens imposed on the State by smoking should be borne by tobacco companies, 
12 The Supreme Court has made clear that States have the authority "absent congressional prohibition[] 
to exercise criminal (and, implicitly, civil) jurisdiction over non-Indians located on reservation lands." 
County of Yakima v. Confederated Tribes and Bands of Yakima Indian Nation, 502 U.S. 251, 257-58 
(1992). Consequently, even were it assumed arguendo that Native Wholesale's transactions occurred 
wholly within a reservation, it would stand in no better shoes for Indian law-based preemption purposes 
than any other nonmember entity engaged in the same activity. Native Wholesale does not suggest (and 
cannot) that the latter would be immune from application of the Complementary Act or the tax provisions 
at issue here. 
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rather than by the State, to the extent that such compames either determine to enter into 
settlement agreements with the State or are found culpable by the courts. See Idaho Code § 39­
7801(d). The State's interest in regulating the sale of this dangerous product cannot be gainsaid. 
Idaho also has an interest in the effective and efficient administration of its cigarette tax laws. It 
cannot administer these laws if wholesalers, with impunity, can ignore the requirement that they 
obtain a permit from the Tax Commission. In short, the state interests implicated presently are 
significant and Native Wholesale says nothing to undercut them. 
The final consideration-the relevant tribal interest-is not helpful to Native Wholesale. 
The burden upon the Seneca Nation's tribal interests in Native Wholesale (a business 
incorporated under a different tribe's corporate code) complying with Idaho law with respect to 
its cigarette sales to Idaho businesses is not apparent. It is far less intrusive on Native 
Wholesale's time and resources than the record-keeping and tax collection duties approved in 
Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463 (1976),13 and Colville. 14 
v.	 INDIAN LAW DOES NOT PROHIBIT APPLICATION OF IDAHO'S 
CIGARETTE TAX LAWS 
Native Wholesale contends that Idaho's cigarette tax laws do not apply to it because "it 
sells only to Indian customers for delivery not in Idaho." Def. Memo. p. 12. Native Wholesale's 
13 Moe involved a challenge to Montana's method for assessment and collection of personal property 
taxes as applied to reservation Indians. Moe contains four holdings, one of which is of relevance here and 
which is that Montana could require tribal retailers to collect and remit cigarette taxes imposed on non­
Indians with respect to reservation sales. 425 U.S. at 480-81,483. As to this holding, the Supreme Court 
stated that requiring an Indian tribal seller to collect a tax validly imposed on a non-member of the Tribe 
is a minimal burden that does not frustrate tribal self··government and is not prohibited by congressional 
enactment. Id. at 483. 
14 In Colville, the Supreme Court, in addition to upholding Washington's sales and cigarettes tax{:s on 
on-reservation purchases by nonmembers of the Tribe, also upheld Washington's authority to impose 
robust regulatory obligations on tribal retailers with respect to nonmember cigarette sales--i.e., 
maintaining "detailed records of exempt and nonexempt sales in addition to simply precollecting the tax." 
447 U.S. at 151. It reasoned that "[t]he simple collection burden imposed by Washington's cigarette tax 
on tribal smokeshops is legally indistinguishable from the collection burden upheld in Moe." Id. 
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claims are contradicted by the record and are not grounds for operating as a cigarette wholesaler 
without the tobacco permit required by Idaho law. 
The fact is that Native Wholesale, without an Idaho tobacco permit, sells and ships its 
cigarettes, at wholesale, to Warpath, Inc., an Idaho corporation located in Plummer, Idaho. See 
Second Affidavit of Beth Kittelmann, PI'. 2 - 7, ~~ 3 - 20. Further, Warpath sells these cigarettes, 
in part, to members of the general public, including persons who are not Native Americans. See 
Affidavit of Mark Ausman, PI'. 1 - 2, ~~ 2 - 5. It is thus irrefutable that Native Wholesale "sells 
or distributes cigarettes to other wholesalers or to retailers for the purpose of resale," the 
definition of wholesaler under Idaho's cigarette tax laws, see Idaho Code § 63-2502(a). Equally 
clear is the fact that it is "unlawful for a person to act as a wholesaler of cigarettes without a 
permit[,]" Idaho Code § 63-2503(1)-the very activity engaged in by Native Wholesale. In 
short, Idaho's cigarette tax laws directly apply to Native Wholesale. 
Native Wholesale cites to Mahoney v. State Tax Comm'n, 96 Idaho 59, 524 P.2d 187 
(1974), cert. denied 419 U.S. 1089, and its ruling that the imposition of Idaho state cigarette 
taxes upon on-reservation sales by an Indian seller are preempted. See id., at 62, 524 P.2d at 
190. First, Mahoney has been effectively overruled by subsequent United States Supreme Court 
decisions. It grounded its federal law-preemption holding in the Indian Commerce Clause. Id. 
Later Supreme Court precedent, as discussed above, establishes not only that the Indian 
Commerce Clause does not preempt state law--see Ramah Navajo, 458 U.S. at 845-46., and 
Cotton Petroleum, 490 U.S. at 192-but that federal law does not bar a State from imposing 
cigarette taxes upon on-reservation sales to nonmembers of the tribe. See Colville, 447 U,S. at 
150-62. Second, the obligation of Native Wholesale, a tribal nonmember, to have a tobacco 
permit, not to pay a cigarette tax, is at issue here. The requirement for a cigarette wholesaler to 
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obtain a tobacco permit, as developed above, does not depend upon whether the wholesaler's 
cigarette sales are taxable or not. Nothing in Mahoney establishes that such a minimal burden of 
obtaining a permit is preempted by federal law. 
CONCLUSION 
Based on the foregoing argument, the State and the Tax Commission respectfully request 
that this Court deny Native Wholesale's motion to dismiss on subject matter jurisdiction 
grounds. 
DATED this 2; ~day of June, 2009 
LAWRENCE G. WASDEN IDAHO STATE TAX COMMISSION 
IDAHO ATTORNEY GENERAL 
By _~_l~_1-b'---M...:.....---BY--MAA~6 
BR TT T. DELANGE THEODORE V. SPANGL
 
Deputy Attorney General Deputy Attorney General
 
Consumer Protection Division State Tax Commission
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This case is before the Court on Defendant Scott B. Maybee's (Maybee's) motion to 
reconsider and PlaintiffState ofIdaho's (the State's) request for entry of a money judgment for 
civil penalties. For the reasons that follow, Maybee's motion will be denied and the State's 
motion will be granted. 
FACTS AND PROCEDURAL HISTORY 
The State seeks an injunction and civil penalties against Maybee for violations of statutes 
enacted to implement the Tobacco Master Settlement Agreement (MSA). The underlying facts 
are set forth in the Court's Memorandum Decision and Order of October 31,2007. In that 
decision the Court determined that Maybee was judicially estopped from asserting that his 




























tobacco sales did not take place in Idaho because Maybee had filed an affidavit in litigation in 
New York State averring that his sales were completed in the home states of the purchasers 
rather than New York State, in order to avoid payment ofNew York State taxes on his sales. 
After this Court issued its October 31,2007 decision, Maybee went back to the New York court 
and asked to "correct" the affidavit by removing the language regarding where the sales took 
place. The New York court granted the motion, apparently finding no prejudice to the opposing 
party in that case. Armed with that order, Maybee now moves for reconsideration of this Court's 
conclusion that the relevant tobacco sales take place in Idaho. 
This Court has not been favored with any record as to how Maybee got the New York 
court to allow him to withdraw the affidavit. Regardless, the order of the New York court did 
not cause the affidavit filed therein to cease to exist. Maybee cannot create a genuine issue of 
material fact by taking inconsistent positions regarding where his sales take place. This situation 
is precisely what judicial estoppel was intended to avoid. 
However, the Court has reviewed the arguments of the parties concerning where 
Maybee's sales take place. As previously noted, Maybee relies on a provision of the Uniform 
Commercial Code (VCC) to argue that title to the cigarettes passes in New York when the 
cigarettes are shipped. There is no evidence in the record to support this contention, and it is 
doubtful that the VCC even applies in this instance, particularly since the tobacco settlement 
statutes are public health regulations. The Court reaffirms its findings that Maybee's sales take 
place in Idaho. 
Alternatively the Prevention of Minors' Access to Tobacco Act (Minors' Access Act or 
MAA), Idaho Code § 39-5701, et seq., by virtue afldaho Code § 39-5702(2), specifically 
includes within its scope the sale of tobacco products over the Internet, referred to as "delivery 























































sales." Maybee does not dispute that his sales are delivery sales within the meaning of the 
\ 
statute. Each permittee l taking a delivery sale order must comply with some specific statutory 
requirements and must comply with "all other laws of the State of Idaho generally applicable to 
sales oftobacco products that occur entirely within Idaho including, but not limited to, those laws 
imposing excise taxes, sales and use taxes, licensing and tax stamping requirements and escrow 
or other payment obligations." Idaho Code § 39-5714. Based on this language, Maybee's 
compliance with the law is not dependent upon where the sale takes place, but is dependent only 
upon the taking of the delivery sale order, which Maybee indisputably does. The Master 
Settlement Agreement Complimentary Act (MSACA), Idaho Code § 39-8401, et seq., and 
specifically Idaho Code § 39-8403(3)(b), makes it unlawful for any person to "sell, offer, or 
possess for sale in this state," non-compliant cigarettes. (Emphasis added.) Maybee clearly falls 
within the application of the relevant statutes. The motion for reconsideration is denied. 
The State submitted a proposed fmal judgment, to which Maybee objected. The Court 
has reviewed the proposed judgment in light ofthe objections, taking into account the provisions 
of Rule 55(a), I.R.C.P. Under that rule, the judgment should not contain any recitation of the 
record ofprior proceedings. Therefore, although the State requested in its complaint certain 
findings, there is no need to include them in the judgment, since they have been made in the 
earlier memorandum decision and order. For the same reasons, there is no reason to incorporate 
into the judgment the findings requested by Maybee. 
I The fact that Maybee has failed to obtain a permit does not make his sales any less subject to the provisions of the 
MAA. 
























































Next, Maybee objects to any injunctive relief based on the Master Settlement Agreement
 
Complimentary Act (MSACA), Idaho Code § 39-8401, et seq. First, he correctly argues that
 
such relief was not requested in the complaint. The complaint did, however, request such other
 
and further or different relief as the Court considered appropriate. The State also requested such
 
injunctive relief in its motion for summary judgment. In his lengthy response to that motion,
 
Maybee did not address or object to the request for injunctive relief under the MSACA. The
 
Court found that the State was entitled to such relief. Idaho law is clear that a court can afford all
 
reliefto which a party is entitled, even ifnot requested in the pleadings. Collins v. Parkinson, 96
 
Idaho 294, 527 P.2 1252 (1974).
 
Idaho Code § 39-8403(3)(b), makes it unlawful for any person "To sell, offer or possess 
for sale in this state, cigarettes ofa tobacco product manufacturer or brand family not included in 
the directory; ..." Idaho Code § 39-8407(5) provides that any person who violates Idaho Code § 
39-8403(3) also violates the Idaho Consumer Protection Act (ICPA), Idaho Code § 48-601, et 
seq. The ICPA clearly authorizes the attorney general to seek injunctive relief and the court to 
order it. See Idaho Code § 48-606(1) and Idaho 48-607(1). The State is entitled to such relief, 
but the judgment will reflect the language of the MSACA. 
Lastly, Maybee now objects to the State's request for a $500,000.00 civil penalty, costs 
and attorney fees. Here again, the issue of an appropriate civil penalty was addressed in the 
State's motion for summary judgment,but was not discussed by Maybee or by the Court. Idaho 
Code § 39-8406 provides: 
























































§ 39-8406. Penalties and other remedies 
(1) Each stamp affixed, each sale or offer to sell, and each cigarette 
possessed in violation of section 39-8403(3), Idaho Code, shall constitute a 
separate violation. For each violation hereof, the district court may impose a civil 
penalty in an amount not to exceed the greater of five hundred percent (500%) of 
the retail value of the cigarettes or five thousand dollars ($5,000) upon a 
determination of violation of section 39-8403(3), Idaho Code, or any rule adopted 
pursuant thereto. 
(4) The attorney general may seek an injunction to prevent or restrain a 
threatened or actual violation of section 39-8403(3), 39-8405(1) or 39-8405(4), 
Idaho Code, by a stamping agent and to compel the stamping agent to comply 
with such subsections. 
(5) A person who violates section 39-8403(3), Idaho Code, engages in an 
unfair and deceptive trade practice in violation of the Idaho consumer protection 
act, chapter 6, title 48, Idaho Code. 
Maybee argues that only minimal penalties are appropriate and/or that there are issues of 
fact as to Maybee's good faith or reasonable belief that his actions were lawful based on his 
attorney's advice and his compliance with federal law and this Court's October 2007 order. The 
State asserts that a substantial penalty is appropriate, particularly since Maybee unlawfully 
continued to sell cigarettes in Idaho after receiving the State's letter concerning the alleged 
violations, the complaint in this case, and the default judgment entered against him in November 
of2006 enjoining such sales. 
The Court finds that a civil penalty is warranted in this case. Although Maybee asserts 
that this is a case of first impression, or at least the first ruling on the issues presented, it is clear 
from the record that Maybee was involved in at least one, and probably several other cases of this 
type. The Court is not persuaded that Maybee had a reasonable belief that the MSACA applied 
only to "units sold" measured by "excise taxes collected by the State on packs ... bearing the 
























































excise tax stamp of the state." Idaho Code § 39-78020). Idaho Code § 39-7802(j) is part of the 
MSACA, which applies only to manufacturers. However, the MSACA clearly makes i~,unlawful 
for anyone to sell cigarettes of manufacturers or families not included on the directory, not "writs 
sold." While Maybee did raise some interesting arguments regarding Indian law, this was not 
one of them. Maybee also continued to sell such cigarettes even after he received a default 
judgment assessing civil penalties and enjoining him from all sales until he obtained an MAA 
permit. 
The Court does, however, find a $500,000.00 penalty is unwarranted. Setting the amount 
of the penalty is in the discretion of the Court. The State has provided infonnation regarding the 
number of cigarettes sold by Maybee in violation ofthe MSACA, as well as various methods by 
which such penalty might be calculated. The Court finds it appropriate to assess a civil penalty 
of$163,225.00, which represents the full retail price of all ofMaybee's sales in Idaho. This 
penalty takes all ofthe gain out ofMaybee's failure to comply. 
The State is also the prevailing party in this case and is entitled to an award of costs and 
attorney fees pursuant to Idaho Code § 39-8407(5), upon presentation of a tinlely Memorandum 
of Costs and Attorney Fees. The amount of such an award will be determined at a later tinle. 
IT IS SO ORDERED. 
Dated this ~Io"& day of February 2008. 
~arJh(~ 
Kathryn A ttcklen 
District Judge 
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NATIVE WHOLESALE SUPPLY ) 
COMPANY, a corporation, and Does 1 ) 





STATE OF IDAHO ) 
) ss. 
COUNTY OF NEZ PERCE ) 
Mark Ausman, being first duly sworn, deposes and says: 
1. My name is Mark Ausman. I am a Tax Compliance Officer in the Lewiston Field 
Office of the Idaho State Tax Commission (ISTC). I have been a Compliance Officer with ISTC 
since March 1989. I make this Affidavit from personal knowledge. 
2. On June 9, 2009, I visited the Warpath Smoke Shop, located in Plummer, Idaho. I 
asked the clerk for a pack of Seneca cigarettes. The clerk directed me to a box of cigarettes that 
contained Seneca cigarette packs. I obtained one and paid $2.55 for the pack. 
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..
 
4. I attach to this affidavit a true and correct copy of the receipt showing my 
purchase of the Seneca pack of cigarettes, as well as a copy of the Seneca pack of cigarettes that 
I purchased. 
5. I am not a member of the Coeur d'Alene Tribe or indeed a member of any Native 
American Tribe. 
SUBSCRIBED AND SWORN to before me this ~ day of June, 2009. 













Have a Nice Day! 
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STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Beth A. Kittelmann, being first duly sworn, deposes and says: 
1. I am a Paralegal for the Consumer Protection Division of the Office of the Idaho 
Attorney General. One of my duties is to oversee and maintain records received and compiled 
by the Office of the Attorney General that relate to the matters set forth in this Affidavit. 
Relevant to this case, I maintain the Idaho Directory of Compliant Tobacco Product 
Manufacturers and Brand Families (Idaho Directory) and ensure that all cigarettes and roll-your­
own tobacco sold to Idaho consumers and retailers are of compliant brands and manufacturers 
certified for sale in Idaho and listed on the Idaho Directory. In addition, when information is 
received regarding tobacco sales made to Idaho consumers, I verify whether the tobacco 
manufacturer and/or distributor is in compliance with applicable Idaho laws and regulations 
regarding sales into Idaho. Finally, when the Office of the Attorney General serves a subpoena 
or a civil investigative demand related to the office's enforcement of various Idaho tobacco sales 
laws, I am the custodian of all documents and information received pursuant thereto. 
2. The duties I have outlined above are done in the regular course of the Office's 
duties under the Idaho Tobacco Master Settlement Agreement Complementary Act 
(Complementary Act), codified at Title 39, Chapter 84, Idaho Code. Within this capacity and as 
a result of my duties, I have personal knowledge and information of the facts set forth herein, as 
well as their accuracy. I also have personal knowledge of the records referred to in this 
Affidavit. 
3. Since at least January 1,2004, Native Wholesale, a business located in New York, 
has acquired, held, owned, possessed, transported, imported, and/or caused to be imported for 
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sale and distribution in Idaho two cigarette brands - Seneca and Opal - that are manufactun:d by 
Canadian-based tobacco manufacturer Grand River Enterprises Six Nations Ltd. (Grand River). 
4. Native Wholesale's sales have totaled over 92 million cigarettes. None of the 
Seneca and Opal brand cigarettes Native Wholesale has sold has ever been listed on the Idaho 
Directory and approved for sale in Idaho. 
5. On September 5, 2002, an Idaho district court issued an injunction (2002 
injunction) against Grand River, prohibiting it from selling any cigarettes in Idaho "whether 
directly or through a distributor, retailer or similar intermediary or intermediaries." See State of 
Idaho, by and through Alan G. Lance, Attorney General, v. Grand River Enterprises, CV OC 
0205249M (4th Judicial District, Ada County). A copy of the 2002 injunction is attached hereto 
as Exhibit A. 
6. The 2002 injunction was based on Grand River's violation of Idaho law related to 
tobacco sales. To date, Grand River has not satisfied the judgment entered on September 5, 
2002, nor has it sought to have its cigarettes certified for sale in Idaho in compliance with the 
Complementary Act. As of today, cigarettes manufactured by Grand River remain illegal for 
sale in Idaho and Grand River remains enjoined from selling cigarettes in Idaho. Its cigarettes 
are not, nor have they ever been, on the Idaho Directory. 
7. In May of 2008, the Office of the Attorney General obtained infornlation 
indicating that Native Wholesale is selling Grand River's Seneca and Opal brand cigarettes to 
Idaho retailers. Accordingly, on June 5, 2008, the Attorney General notified Native Wholesale 
in a letter that its cigarette sales violated the Complementary Act. The Attorney General also 
advised Native Wholesale that the manufacturer of the cigarettes at issue, Grand River, was the 
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subject of the district court's 2002 injunction and that such cigarettes were not to be sold into 
Idaho. A true and correct copy of this letter is attached hereto as Exhibit B. 
8. In his June 5, 2008 letter, the Attorney General instructed Native Wholesale to 
cease its unlawful selling and shipping of Grand River cigarettes to Idaho retailers. See Exhibit 
B. 
9. The information obtained by the Office of the Attorney General indicates that 
Native Wholesale ships its cigarettes to the Nevada International Trade Corporation, also known 
as Foreign Trade Zone No. 89 (Nevada FTZ). Native Wholesale makes numerous cigarette sales 
to Warpath, Inc. Once a sale is made, Native Wholesale directs the Nevada FTZ to load the 
cigarettes on a Con-Way Freight truck (or sometimes a different trucking company's truck) 
destined for Warpath, Inc. Native Wholesale provides the instructions and necessary 
documentation for the receipt and storage of these cigarettes by the Nevada FTZ and pays for 
their shipping and handling. Native Wholesale instructs the Nevada FTZ when to release 
cigarettes from storage, and what cigarettes to release from storage. And - at least until August 
2008 - Native Wholesale specifically instructed the Nevada FTZ to release them for transport to 
specified buyers in the buyers' State, including naming the carrier to be used to transport the 
cigarettes to that State. Native Wholesale, not Warpath, Inc., directs all releases from the 
Nevada FTZ to Idaho. 
10. Based upon this information, on May 22,2008, the Office of the Attorney General 
served a subpoena and civil investigative demand upon the Nevada International Trade 
Corporation, also known as Foreign Trade Zone No. 89 (Nevada FTZ). A true and correct copy 
of the subpoena and civil investigative demand is attached hereto as Exhibit C. 
SECOND AFFIDAVIT OF BETH A. KITTELMANN - 4 
000199
11. On September 17, 2008, the Office of the Attorney General served a subpoena 
and civil investigative demand upon Con-Way Freight, a shipper of Native Wholesale's 
cigarettes. A true and correct copy of the subpoena and civil investigative demand is attached 
hereto as Exhibit D. 
12. On January 24, 2009, the Office of the Attorney General served a subpoena and 
civil investigative demand upon Warpath, Inc., the purchaser of Native Wholesale's cigarettes. 
A true and correct copy of the subpoena and civil investigative demand is attached hereto as 
Exhibit E. 
13. The documents produced and the information provided pursuant to the subpoenas 
and civil investigative demands listed above are large in volume. Accordingly, I have caused 
true and correct copies of the documents to be placed on a CD-Rom, in pdf format, arranged in 
three files labeled "Nevada FTZ Records," "Con-Way Records," and "Warpath Records." 
14. The information and documents obtained pursuant to the subpoenas and civil 
investigative demands mentioned above indicate that since January 2004, Native Wholesale has 
sold, shipped, or caused to be shipped cigarettes to Warpath, Inc., the total amount of cigarette 
sales per year as follows: 
A. 2004: 24,650,000; 
B. 2005: 21,406,000; 
C. 2006: 22,830,000; 
D. 2007: 24,442,000; 
E. 2008: 15,000,000; and 
F. 2009 to date: 2,508,000. 
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15. The information and documents obtained pursuant to the subpoenas and civil 
investigative demands show that since January 2004, Native Wholesale has sold, shipped, or 
caused to be shipped cigarettes to Warpath, Inc., on at least 51 different occasions. I have 
prepared an itemization of the shipments by Native Wholesale to Warpath, Inc., attached hereto 
as Exhibit F. 
16. The information and documents obtained pursuant to the subpoenas and civil 
investigative demands mentioned above indicate the following cigarette sales to Warpath, Inc., 
since the Office of the Attorney General first wrote Native Wholesale Supply about its sales: 
A. On June 13,2008, Native Wholesale sold, imported and/or caused to 
be imported into Idaho 1,460,000 Seneca and Opal brand cigarettes. 
B. On July 21, 2008, Native Wholesale imported and/or caused to be 
imported into Idaho 1,634,000 Seneca and Opal brand cigarettes. 
C. On August 21, 2008 (two days after it was served with the summons 
and complaint in this case), Native Wholesale imported and/or caused to be imported 
962,000 Seneca and Opal brand cigarettes. 
D. Native Wholesale has also had Idaho sales in 2009 to date totaling 
2,508,000 cigarettes. 
17. The invoices for each of the shipments described above show the total pnce 
Native Wholesale billed for that shipment. Based only on the invoices obtained to date, Native 
Wholesale's gross income from Idaho sales totals more than $4.4 million. 
18. A complete certified copy of the Deposition of JoAnne Tornberg, dated 
November 20, 2008, is attached hereto as Exhibit G. I have not attached the exhibits to the 
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deposition due to their size and volume. They are available for filing should the Court wish to 
review them. 
19. On August 14,2008, Idaho infonned the Nevada FTZ that the Native Wholesale 
cigarettes it was releasing for shipment to Idaho were contraband, and asked the Nevada FTZ to 
cease releasing such cigarettes for delivery to Idaho. The Nevada FTZ complied. A true and 
correct copy of the State's August 14,2008 letter is attached hereto as Exhibit H. 
20. Following the Nevada FTZ's August 14, 2008 decision to comply with the State 
ofIdaho's request, Native Wholesale continued to send instructions to the Nevada FTZ to release 
specified quantities and kinds of cigarettes for shipment to Idaho. However, from August 2008 to 
December 2008, Native Wholesale concealed from the Nevada FTZ the ultimate destination of 
these cigarettes, instructing the Nevada FTZ to release the cigarettes not to a common carrier for 
shipment to a final destination in Idaho, as was the case prior to August 2008, but instead back to 
Native Wholesale, which then made separate arrangements with carriers to pick up the shipments 
and forward them on to Warpath, Inc., without revealing to the Nevada FTZ their final 
destination. To further conceal the destination, Native Wholesale submitted invoiceslbills of 
lading to the Nevada FTZ that show Native Wholesale as both the "buyer" and the seller. True 
and correct copies of several representative samples of Native Wholesale's post-August 2008 
invoiceslbills of lading which show it both as th(: "buyer" and seller of its cigarettes are attached 
hereto as Exhibit I. True and correct copies of several representative samples of Native 
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SUBSCRIBED AND SWORN to before me this JJt1-fay of June, 2009. 
JENNIFER L. BITHELL 
NOTARY PUBLIC 
STATE OF IDAHO 
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@Hand Deliveryo Certified Mail, Return Receipt Requested 
D Overnight Mail 
D Facsimile 
Boise, ID 83701 
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Len B. Jordan Building
 
650 W. State St., Lower Level
 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Attorneys for the State of Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUD1CIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through ) 
ALAN G. LANCE, Attorney General ) 







) DEFAULT JUDGMENT 








The Defendant, Grand River Enterprises. haviDg been prc'perly served, has failed to plead 
or otherwise defend within the time required. The Pbintiff; State of Idaho, has made appllcatic.n 
for entry of default judgment supported by Inf ; Affidavit ofPailt:.rc to Plead or Otherwise Def.:nd 
and the /ufidavit ofBrert T DeLange in Support ofDd';llit JUC:.gUlcnt. 
'WHERE:FORE~ IT IS ORDERED, ADJPDGED AND DECREED that: 




State of Idaho for the time period of Janua:Jy 1, 2001 through December 31, 2001 and by failing 
to celiify their compliance with the Attorney General of their escrow obligations. 
2. The Defendant, Grand River, shall place into a qualified escrow fund the amounts 
required by Idaho Code § 39-7803(b)(1) of the Act on behalf of the State ofIdaho for each yea:J' 
in w1uch cigarettes are sold within the State of Idaho and certify their compliance to the Attorney 
General. 
3. The Defendant, Grand River, shall be enjoined and prolubited from seEing 
cigarettes to consumers within the State of Idaho, whether directly or through a distributor, 
retailer or similar intennediary or intermedimies until Defendant establishes a qualified escrow 
fund as defmed by Idaho code § 39..7802(f) of the Act and certifies their C0111Dliai1ce to t1Je 
Attorney General. 
4. Plaintiff, State of Idaho, shall be awarded judgment against Defendant, Grand 
River, for civil penalties in the amount of$145,304.61. 
5. Plaintiff, State of Idaho, shall be awarded judgment against Defendant, Grand 
River, for attorney fees and costs in the amount of$490.00. 
DATED this Ij. day of September~ 2002. 
MlCHA~L McLAtJO~tN 
DISTRICT JUDGE 
STATE OF IDi\HJ '~ 
f 2.5. 
COU·:..fT\' CF .!\CI!~. 
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J:1·ji('~~~l rJ:,~t;.·i~.i c/ ::,;,~ :" ~ '.~~. ;'..... /:,:. l;l ,:;:~j f,j~' the Courry 
of Ada, \~:; ~~G:\'~::~:' c::: ::\' ~;.;, ..':.': ;~.:' ..'J':~/~~: ~E: ntrue and cor" 
re(:t cnc,y ot ;~i!; ,;)j~;;~:~: ('l ,~!;.: :;i ~;1\,~, (i;fic3. In witne~:s 
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CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 5 day of September, 2002, I caused to be served a 
true and correct copy of the foregoing by placing a copy thereof in the United States Mail, 
postage prepaid., addressed to: 
Brett T. DeLange 
Deputy Attorney General 
Office of the Attorney General 
P.O. Box 83720 
Boise, ID 83720-0010 
Grand River Enterprises 
6 Nations Ltd. 
Box 750 
Ohseweken, Ontario NOA IMO 
CANADA 
CLERK. OF THE DISTRICT COURT 
. KRISTIN M." BROWN~. . 'ito' • 
Bv' . L~ 
o· Deputy Clerk • . .,." 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 
LAWRENCE G. WASDEN 
June 5, 2008 
VIA CERTIFIED MAIL; RETURN RECEIPT REQUESTED 
Arthur Montour, Jr. 
Native Wholesale Supply Company 
10955 Logan Road 





Re:	 Notice of Apparent Liability Under Idaho law-Violations of Idaho's Tobacco 
Master Settlement Agreement Complementary Act (Complementary Act) 
Dear Mr. Montour: 
It has come to our attention that Seneca brand cigarettes manufactured by Grand River 
Enterprises Six Nations, Ltd. (Grand River Enterprises), imported by your company and held at 
the Nevada International Trade Corporation, Foreign Trade Zone #89, in Las Vegas, Nevada, 
have been sold and shipped at your company's direction from that location to at least one 
purchaser in the State ofIdaho, namely War Path, North 165 Hwy 95, Plummer, ID 83851. 
Idaho Code § 39-8403(3) of the Complementary Act makes it unlawful for any person to 
sell, offer for sale, possess, acquire, hold, own, import, or cause to import for sale or distribution 
in Idaho cigarettes of a tobacco product manufacturer or brand family not on the Idaho Directory 
of Compliant Tobacco Product Manufacturers and Brand Families (Idaho's Directory). Neither 
Seneca brand cigarettes nor Grand River Enterprises are listed on Idaho's Directory. 
Additionally, sale in Idaho of cigarettes manufactured by Grand River Enterprises, including 
Seneca, have been enjoined by order dated September 5, 2002, of the Fourth Judicial Court, in 
and for the County of Ada, State of Idaho, in the case entitled State of Idaho, by and through 
Alan G. Lance, Attorney General, v. Grand River Enterprises, Case No. CV OC 0205249M .. 
EXHIBIT Consumer Protection Division
 
Len B. Jordan Building, Lower Level, P.O. Box 83720, Boise, Idaho 83720-001 0
 
Telephone: (208) 334-2424, FAX: (208) 334-4151
 







CERTIFIED MAIL RECEIPT ..
 
(Domestic Mail Only; No Insurance Coverage Provided)0. _
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• Print your name and address on the reverse 
so that we can return the card to you. 
• Attach this card to the back of the mailpiece. 
or on the front If space permits. 
1. Article Addressed to: 
Arthur Montour Jr. 
Native Wholesale Supply Co. 
P.O. Box 214 
Gowanda NY 14070 3. Service Type 
..JJ Certified Mail 
rTRegtstered 
D Insured Mail 
D Agent 
D Addressee 
C. Date of Delivery 
Dyes 
PS Form 3811, February 2004 Domestic Return Receipt 10259S-Q2-M-1540 
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 000209
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item 4 if Restricted Delivery is desired. 
•	 Print your name and address on the reverse 
so that we can return the card to you. 
•	 Attach this card to the back of the mailpiece, 
or on the front if space permits. 
D.	 Is delivery address different from item 1? 
D NoIf YES, enter delivery address below: 1. Article Addressee to: 
Arthur Montour Jr. 





 3. Service Type 
50 Certified Mail D Express Mail
 
D Registerec D Return Receipt for Merchandis~
 
D Insured Mail DC.a.D. 
4. Restricted Delivery? (Extra Fee)	 DYes 
2. Article Number (Copy from service labelj 
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• Delivered, June 09, 2008, 1:03 pm, GOWANDA, NY 14070 Enter Label/Receipt Number. 
• Notice Left, June 09, 2008, 8:33 am, GOWANDA, NY 14070 
•	 Arrival at Unit, June 09, 2008, 8:33 am, GOWANDA. NY 14070 
! Go>.' 
F.9rm~ Gov't.$~ryic~.~ Jobs 




STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 
LAWRENCE G. WASDEN 
May 22, 2008 
VIA CERTIFIED MAIL; RETURN RECEIPT REQUESTED 
Bob Anderlik
 
Vice President, Client Services
 
Nevada International Trade Corporation
 
Foreign Trade Zone # 89
 
6620 Escondido Street, Suite E
 
Las Vegas, NV 89119
 
RE: Subpoena and Investigative Demand; Native Wholesale Supply Company 
Dear Mr. Anderlik: 
The Idaho Attorney General is charged with enforcing Idaho's Tobacco Master 
Settlement Agreement Complementary Act (Complementary Act). I We have commenced an 
investigation to determine whether Native Wholesale Supply Company violates or has violated 
the Complementary Act. The Complementary Act prohibits, in part, the sale of cigarettes into 
Idaho that are not certified for sale by the Idaho Attorney General, pursuant to the provisions of 
the Complementary Act. 
The basis for our investigation is that we have reason to believe that Native Wholesale 
Supply Company is or has violated the Complementary Act by shipping, selling, transporting, 
exporting, importing, or otherwise distributing cigarettes to location(s) within the State of Idaho 
during the period May 22, 2004 to today. We have reason to believe that it has shipped such 
cigarettes from Foreign Trade Zone #89. Our investigation may reveal other acts and practices 
in violation of applicable provisions of Idaho law. 
The Complementary Act provides that violations of its terms are deemed violations also 
of the Idaho Consumer Protection Act (lCPA). 2 Pursuant to the authority granted to the Attorney 
General by the ICPA, Idaho Code §§ 48-611 and 48-612, we are issuing a Subpoena and 
Investigative Demand (Investigative Demand), to obtain documents and information as set forth 
1 The Complementary Act, as amended, is codified at Title 39, Chapter 84, Idaho Code. 




Len B. Jordan Building, Lower Level, P.O. Box 83720, Boise, Idaho 83720-0010
 
Telephone: (208) 334-2424, FAX: (208) 334-4151
 





May 22, 2008 
in the enclosed Investigative Demand. Section 48-611 of the ICPA is the section that authorizes 
the Idaho Attorney General to issue and serve civil investigative demands "upon any person who 
is believed to have information, documentary material or physical evidence relevant to the 
alleged or suspected violation," and Section 48-612 is the section that authorizes the Attorney 
General to issue and serve subpoenas "to any person ... in aid of any investigation or inquiry." 
Because the Office of the Idaho Attorney General is conducting an investigation of 
Native Wholesale Supply Company for violations of Idaho law, we respectfully request that 
Nevada International Trade Corporation preserve all records that relate to or are the subject of 
this inquiry until this matter is fully disposed of or until the Attorney General agrees or a court 
orders that retention is no longer necessary. We appreciate your cooperation in this regard. 
Thank you for your attention to -this matter. Idaho Code Section 48-611 of the ICPA 
grants a person twenty (20) days from the date he receives an Investigative Demand in which to 
respond. If you have questions or comments, about this letter or the accompanying Investigative 
Demand, please contact me. My direct phone line is 208-334-4114. 
'~~/~/ 
BRETT T. DELANGE V 0 
Deputy Attorney General 
Consumer Protection Division 
Enclosure(s) 
000213
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
BRETT T. DELANGE (lSB NO. 3628) 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building, Lower Level 
650 W. State Street 






IN THE OFFICE OF THE IDAHO ATTORNEY GENERAL
 
SUBPOENA AND INVESTIGATIVE DEMAND
 
THE IDAHO ATTORNEY GENERAL SENDS GREETINGS TO:
 
Nevada International Trade Corporation
 
Foreign Trade Zone # 89
 
6620 Escondido Street, Suite E
 
Las Vegas, NV 89119
 
The Attorney General of the State of Idaho (Attorney General), pursuant to authority 
conferred upon him by Idaho Code Section 39-8406(5) of the Idaho Tobacco Master Settlement 
Agreement Complementary Act and Idaho Code Sections 48-611 and 48-612 of the Idaho 
Consumer Protection Act, hereby issues this subpoena and investigative demand in order to 
obtain information, documentary material, and physical evidence in your custody and/or control 
which is requested in the attached "Infonnation Requested" pages, which are incorporated herein 
as if set out in full. 
INSTRUCTIONS 
The information and material requested must be received by the Attorney General's 
Consumer Protection Division on or before twenty (20) days after your receipt of this Subpoena 
and Investigative Demand (Demand). For failure to comply with this Demand, an action can be 
filed in the District Court of the Fourth Judicial District of the State of Idaho, pursuant to Title 
48, chapter 6, Idaho Code, to compel the production of such infonnation and material and for 
other relief. 
In answering this Demand, you must furnish all information that is available to you or 
subject to your reasonable inquiry, including infonnation in the possession of your attorneys, 
SUBPOENA AND INVESTIGATIVE DEMAND - 1 
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accountants, advisors, or other persons directly or indirectly employed by or connected with you 
or subject to your control. 
In answering this Demand, you must diligently search your records and other papers and 
materials in your possession or available to you or your representatives. If a specific question 
has subparts, answer each part separately and fully. If you cannot answer this Demand fully, 
answer to the extent possible, specify the reason for your inability to answer the remainder, and 
provide whatever information and knowledge you have regarding the unanswered portion. 'With 
respect to each question, in addition to supplying the information asked for and identifying the 
specific documents referred to, identify and describe all docmnents to which you refer in 
prepanng your answers. 
Concerning documents which you are being requested to produce, as an alternative, 
accurate, legible, and complete copies may be attached to your answers and responses and served 
within the same 20-day period. 
Your response to the request for documents and other tangible or physical things must be 
based not only on documents and things in your personal possession, but also on any and all 
documents and things available to you, including those in the possession of any of your agents, 
attorneys, or employees. 
Original documents utilized in support of your response to the information requests 
should be preserved for identification and review at a later date. 
This Demand is issued without knowledge of what docmnents you have or the fomL in 
which they are kept and filed. Therefore, after you have reviewed this Demand and determined 
what documents are available, the attorneys for the Consmner Protection Division are prepared 
to discuss possible modifications that will avoid unnecessary burdens. Such contact should be 
made within ten (l0) days of the date this Demand was issued. However, no agreements, 
understandings, or stipulations by the Attorney General, or any of his representatives, which 
modify, limit, or in any other way alter the written demands of this Demand shall be valid or 
binding on the Attorney General unless confirmed or acknowledged in writing by the Attomey 
General or one of his duly authorized representatives. 
DEFINITIONS 
Unless otherwise indicated, the following definitions shall be applicable to this Subpoena 
and Demand: 
1.	 "And" and "or" are terms of inclusion and not of exclusion and shall be 
construed so as to bring within the scope of this Demand and document or 
information that might otherwise be construed to be outside its scope. For ease: of 
readability neither word will be bolded as follows. 
2.	 "Document" and "documents" mean all written, recorded, or graphic matters, 
however produced or reproduced, pertaining in any way to the subject matter of 
SUBPOENA AND INVESTIGATIVE DEMAND - 2 
000215
this action. This definition includes, but is not limited to any and all originals, 
copies, or drafts or any and all the following: records, notes, summaries, 
schedules, contracts, agreements, drawings, sketches, invoices, orders, checks, 
policies, acknowledgments, diaries, reports, forecasts, appraisals, memoranda, 
telephone logs, letters, telegrams, telexes, cables, tapes, transcripts, recordings, 
photographs, pictures, films, computer programs, or other graphics, symbolics, 
and recorded or written materials of any nature whatsoever. Any document that 
contains a comment, notation, addition, insertion, or marking of any kind that is 
not part of another document is to be considered as a separate document. 
2.	 "Cigarette" means any product that contains nicotine, is intended to be burned or 
heated under ordinary conditions of use, and consists of or contains (1) any roll of 
tobacco wrapped in paper or in any substance not containing tobacco; or (2) 
tobacco, in any form, that is functional in the product, which, because of its 
appearance, the type of tobacco used in the filler, or its packaging and labeling, is 
likely to be offered to, or purchased by, consumers as a cigarette; or (3) any roll of 
tobacco wrapped in any substance containing tobacco which, because of its 
appearance, the type of tobacco used in the filler, or its packaging and labeling, is 
likely to be offered to, or purchased by, consumers as a cigarette described in 
clause (1) of this definition. The term "cigarette" includes "roll-your-own" (i.e., 
any tobacco which, because of its appearance, type, packaging, or labeling is 
suitable for use and likely to be offered to, or purchased by, consumers as tobacco 
for making cigarettes). For purposes of this definition of "cigarette," 0.09 ounces 
of "roll-your-own" tobacco shall constitute one (1) individual "cigarette." 
3.	 Where asked to "identify" a person who is a natural born individual, or where 
your answer refers to such a person, please state his or her name, last known 
address, occupation, last known business address, and last known business 
telephone number. 
4.	 Where asked to "identify" a person who is not a natural born individual, please 
give its correct name; indicate, if it is a business entity, whether it is a corporation, 
partnership, sole proprietorship, or unincorporated association, if you know, and 
give the address and telephone number of the entity's principal offIce. 
5.	 "Isleta Native Wholesale Supply Company" means that person that is a 
tobacco wholesaler. Upon information and belief of the Office of the Idaho 
Attorney General, Isleta Native Wholesale Supply Company is or has been 
located at 3513 Highway 47, Bosque Farms, New Mexico. 
6.	 "Person" means and includes a natural person, partnership, firm, or corporation or 
any other kind of business or legal entity, and its agents or employees. 
7.	 "Native Wholesale Supply Company" means that person that is a tobacco 
wholesaler. Upon information and belief of the OffIce of the Idaho Attorney 
General, Native Wholesale Supply Company is or has been located at 11037 Old 




Logan Road, Perrysburg, New York, 10955 Logan Road, Perrysburg, NY, and/or 
3513 Highway 47, Bosque Farms, New Mexico. 
8.	 "You" or "your" means Nevada International Trade Corporation to whom this 
Demand is addressed and includes any merged or acquired predecessors, 
successors, divisions, parents, subsidiaries, affiliates, and any other organization 
in which you have a management or controlling interest, if any. 










Deputy Attorney General 
Consumer Protection Division 
SUBPOENA AND INVESTIGATIVE DEMAND - 4
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INFORMATION REQUESTED PURSUANT TO SUBPOENA AND
 
INVESTIGATIVE DEMAND ISSUED TO:
 
Nevada International Trade Corporation
 
Foreign Trade Zone # 89
 
6620 Escondido Street, Suite E
 
Las Vegas, NV 89119
 
INFORMATION REQUESTED 
You are requested to provide the following information and documents: 
1.	 Please provide copies of any and all documents received, issued, or provided to or from 
Native Wholesale Supply Company pertaining to cigarettes shipped, sold, transported, 
exported or otherwise distributed to location(s) within the State of Idaho during the 
period May 22, 2004 to the date of service of this Demand. 
2.	 Please provide copies of any and all shipping, import, and export documents related to 
Native Wholesale Supply Company pertaining to cigarettes shipped, sold, transported, 
exported or otherwise distributed to location(s) within the State of Idaho during the 
period May 22, 2004 to the date of service ofthis Demand, including, but not limited to: 
(a) any and all Entry/Immediate Delivery forms; 
(b) any and all Tally Out Warehouse Release forms; 
(c) any and all Nevada International Trade Zone Warehouse Withdrawal 
forms; 
(d) any and all Conway Freight Straight Bills of Lading; and 
(e) any and all invoices and bills of lading 
3.	 Please provide copies of any and all shipping, import and export documents related to 
Isleta Wholesale Supply, or any other person besides Native Wholesale Supply 
Company, pertaining to cigarettes shipped, sold, transported, exported or otherwise 
distributed to location(s) within the State of Idaho during the period May 22, 2004 to the 
date of service of this Demand, including, but not limited to: 
(a) any and all Entry/lmmediate Delivery forms; 
(b) any and all Tally Out Warehouse Release forms; 
SUBPOENA AND INVESTIGATIVE DEMAND - 5 
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(c) any and all Nevada International Trade Zone Warehouse Withdrawal 
fOTIns; 
(d) any and all Conway Freight Straight Bills of Lading; and 
(e) any and all invoices and bills of lading 
4. Please identify each person who assisted you in the answering of this Demand. 
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PS Form 3800, August 2006 See Reverse for InstructIons 
SENDER: COMPLETE THIS SECTION 
•	 Complete items 1,2, and 3. Also complete 
item 4 if Restricted Delivery is desired. 
•	 Print your name and address on the reverse 
so that we can return the card to you. 
•	 Attach this card to the back of the mailpiece. 
or on the front if space permits. 
1. Article Addressed to: 
Bob Anderlik 
Vice President, Client Services 
NV Int'l Trade Corporation 
Foreign Trade Zone #89 
6620 Escondido St Suite E 
Las Vegas NV 89119 
D. Is delivery address different from item 1? 
If YES. enter delivery address below: 
3. Service Type 
II Certified Mail 0 Express Mail 
o Registered 0 Retum Receipt for Merchandise 
o Insured Mail 0 C.O.D. 
4. Restricted DeliVery? (Extra Fee) 0 Yes 
7006 3450 0001 0774 1122 
Domestic Return Receipt	 102595-02-M-1540 
2. Article Number 
(Transfer from service labeQ 
PS Form 3811. February 2004 
000220
STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 
LAWRENCE G. WASDEN 
September 17, 2008 







2211 Old Earhart Road
 
Ann Harbor MI 48105
 
RE: Subpoena and Investigative Demand; Native Wholesale Supply Company 
Dear Mr. Egeler: 
Thank you for your letter of September 11, 2008. In accordance with your request 
therein, and pursuant to the authority granted to the Attorney General by the Idaho Consumer 
Protection Act' (lCPA), Idaho Code §§ 48-611 and 48-612, we have enclosed a Subpoena and 
Investigative Demand (Investigative Demand) to obtain documents and information as set forth 
in the enclosed Investigative Demand. Section 48-611 of the ICPA is the section that authorizes 
the Idaho Attorney General to issue and serve civil investigative demands "upon any person who 
is believed to have information, documentary material or physical evidence relevant to the 
alleged or suspected violation," and Section 48··612 is the section that authorizes the Attorney 
(Jeneral to issue and serve subpoenas "to any person ... in aid of any investigation or inquiry." 
We have commenced an investigation to detennine whether Native Wholesale Supply 
Company is or has violated Idaho's Tobacco Master Settlement Agreement Complementary Act 
(Complementary Act).2 The Complementary Act prohibits, in part, the sale of cigarettes into 
Idaho that are not certified for sale by the Idaho Attorney General, pursuant to the provisions of 
the Complementary Act. The Complementary Act also makes a violation of it a violation of the 
Consumer Protection Act. 
J The ICPA, as amended, is codified at Title 48, Chapter 6 Idaho Code. 
1J_1IIIIIII......_2~Iiii.C~omplementaryAct, as amended, is codified at Title 39, Chapter 84, Idaho Code. 
EXHIBIT Consumer Protection Division
 
Len B. Jordan Building, Lower Level, P.O. Box 83720, Boise, Idaho 83720-0010
 
Telephone: (208) 334-2424, FAX: (208) 334-4151
 




- -Daniel Egeler 
September 17,2008 
Page 2 of2 
The basis for our investigation is that we have reason to believe that Native Wholesale 
Supply Company is or has violated the Complementary Act by shipping, selling, transporting, 
exporting, imp0l1ing, or otherwise distributing cigarettes to location(s) within the State of Idaho 
during the period May 22, 2004 to today. We have reason to believe that it has shipped such 
cigarettes from the Nevada International Trade Corp., Foreign Trade Zone #89, in Las Vegas, 
Nevada, to War Path Smoke Shop in Plummer, Idaho. Identifying information for the shipper, 
scller and consignee can be found within the Investigative Demand. Our investigation may 
reveal other acts and practices in violation of applicable provisions of Idaho law. 
Because the Office of the Idaho Attorney General is conducting an investigation of 
Native Wholesale Supply Company for violations of Idaho law, we respectfully request that 
Con-way Freight preserve all records that relate to or are the subject of this inquiry until this 
matter is fully disposed of or until the Attorney General agrees or a court orders that retention is 
no longer necessary. We appreciate your cooperation in this regard. 
Thank you for your attention to this matter. Idaho Code Section 48-61 I of the TCPA 
grants a person twenty (20) days from the date he receives an Investigative Demand in which to 
respond. If you have questions or comments, about this letter or the accompanying Investigative 
Demand, please contact me. My direct phone line is 208-334-4114. 
Very truly yours, 
~L]-ty-
Deputy Attorney General 





LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
BRETT T. DELANGE (ISB NO. 3628) 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 West Jefferson Street, 2nd Floor 






IN THE OFFICE OF THE IDAHO ATTORNEY GENERAL
 
SUBPOENA AND INVESTIGATIVE DEMAND
 




2211 Old Earhart Road
 
Ann Arbor MI 48105-2751
 
The Attorney General of the State of Idaho (Attorney General), pursuant to authority 
conferred upon him by Idaho Code Section 39-8406(5) of the Idaho Tobacco Master Settlement 
Agreement Complementary Act and Idaho Code Sections 48-611 and 48-612 of the Idaho 
Consumer Protection Act, hereby issues this subpoena and investigative demand in order to 
obtain information, documentary material, and physical evidence in your custody and/or control 
which is requested in the attached "Information Requested" pages, which are incorporated herein 
as if set out in full. 
INSTRUCTIONS 
The information and material requested must be received by the Attorney General's 
Consumer Protection Division on or before twenty (20) days after your receipt of this Subpoena 
and Investigative Demand (Demand). For failure to comply with this Demand, an action can be 
filed in the District Court of the Fourth Judicial District of the State of Idaho, pursuant to Title 
48, chapter 6, Idaho Code, to compel the production of such information and material and for 
other relief. 
In answering this Demand, you must furnish all information that is available to you or 
subject to your reasonable inquiry, including information in the possession of your attorneys, 
accountants, advisors, or other persons directly or indirectly employed by or connected with you 
or subject to your control. 




In answering this Demand, you must diligently search your records and other papers and 
materials in your possession or available to you or your representatives. If a specific question 
has subparts, answer each part separately and fully. If you cannot answer this Demand fully, 
answer to the extent possible, specify the reason for your inability to answer the remainder, and 
provide whatever information and knowledge you have regarding the unanswered portion. With 
respect to each question, in addition to supplying the information asked for and identifying the 
specific documents referred to, identify and describe all documents to which you refer in 
preparing your answers. 
Concerning documents which you are being requested to produce, as an altemative, 
accurate, legible, and complete copies may be attached to your answers and responses and served 
within the same 20-day period. 
Your response to the request for documents and other tangible or physical things must be 
based not only on documents and things in your personal possession, but also on any and all 
documents and things available to you, including those in the possession of any of your agents, 
attorneys, or employees. 
Original documents utilized in support of your response to the information requests 
should be preserved for identification and review at a later date. 
This Demand is issued without knowledge of what documents you have or the form in 
which they are kept and filed. Therefore, after you have reviewed this Demand and detennined 
what documents are available, the attorneys for the Consumer Protection Division are prepared 
to discuss possible modifications that will avoid unnecessary burdens. Such contact should be 
made within ten (l0) days of the date this Demand was issued. However, no agreements, 
understandings, or stipulations by the Attorney General, or any of his representatives, which 
modify, limit, or in any other way alter the written demands of this Demand shall be valid or 
binding on the Attorney General unless confirmed or acknowledged in writing by the Attorney 
General or one of his duly authorized representatives. 
DEFINITIONS 
Unless otherwise indicated, the following definitions shall be applicable to this Subpoena 
and Demand: 
1.	 "And" and "or" are terms of inclusion and not of exclusion and shall be 
construed so as to bring within the scope of this Demand and document or 
information that might otherwise be construed to be outside its scope. For ease of 
readability neither word will be bolded as follows. 
2.	 "Document" and "documents" mean all written, recorded, or graphic matters, 
however produced or reproduced, pertaining in any way to the subject matter of 
this action. This definition includes, but is not limited to any and all originals, 
copies, or drafts or any and all the following: records, notes, summaries, 
schedules, contracts, agreements, drawings, sketches, invoices, orders, checks, 






policies, acknowledgments, diaries, reports, forecasts, appraisals, memoranda, 
telephone logs, letters, telegrams, telexes, cables, tapes, transcripts, recordings, 
photographs, pictures, films, computer programs, or other graphics, symbolics, 
and recorded or written materials of any nature whatsoever. Any document that 
contains a comment, notation, addition, insertion, or marking of any kind that is 
not part of another document is to be considered as a separate document. 
2.	 "Cigarette" means any product that contains nicotine, is intended to be burned or 
heated under ordinary conditions of use, and consists of or contains (1) any roll of 
tobacco wrapped in paper or in any substance not containing tobacco; or (2) 
tobacco, in any form, that is functional in the product, which, because of its 
appearance, the type oftobacco used in the filler, or its packaging and labehng, is 
likely to be offered to, or purchased by, consumers as a cigarette; or (3) any roll of 
tobacco wrapped in any substance containing tobacco which, because of its 
appearance, the type of tobacco used in the filler, or its packaging and labeling, is 
likely to be offered to, or purchased by, consumers as a cigarette described in 
clause (1) of this definition. The term "cigarette" includes "roll-your-own" (i.e., 
any tobacco which, because of its appearance, type, packaging, or labeling is 
suitable for use and likely to be offered to, or purchased by, consumers as tobacco 
for making cigarettes). For purposes of this definition of "cigarette," 0.09 ounces 
of "roll-your-own" tobacco shall constitute one (1) individual "cigarette." 
3.	 Where asked to "identify" a person who is a natural born individual, or where 
your answer refers to such a person, please state his or her name, last known 
address, occupation, last known business address, and last known business 
telephone number. 
4.	 Where asked to "identify" a person who is not a natural born individual, please 
give its correct name; indicate, if it is a business entity, whether it is a corporation, 
partnership, sole proprietorship, or unincorporated association, if you know, and 
give the address and telephone number of the entity's principal office. 
5.	 "Isleta Native Wholesale Supply Company" means that person that is a 
tobacco wholesaler. Upon information and belief of the Office of the [daho 
Attorney General, Isleta Native Wholesale Supply Company is or has been 
located at 3513 Highway 47, Bosque Farms, New Mexico. 
6.	 "Person" means and includes a natural person, partnership, firm, or corporation or 
any other kind of business or legal entity, and its agents or employees. 
7.	 "Native Wholesale Supply Company" means that person that is a tobacco 
wholesaler. Upon information and belief of the Office of the Idaho Attorney 
General, Native Wholesale Supply Company is or has been located at 11037 Old 
Logan Road, Perrysburg, New York, 10955 Logan Road, Perrysburg, New York, 
and/or 3513 Highway 47, Bosque Farms, New Mexico. 
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8.	 "You" or "your" means Con-way, Inc., and Con-way Freight, to whom this 
Demand is addressed and includes any merged or acquired predecessors, 
successors, divisions, parents, subsidiaries, affiliates, and any other organization 
in which you have a management or controlling interest, if any. 
9.	 "Seller" means Native Wholesale Supply, as that term is defined in paragraph 7 
above. 
10.	 "Shipper" means the Nevada International Trade Corp, Foreign Trade Zone #89, 
located at 6620 Escondido Street, Suite E, Las Vegas, Nevada. 
11.	 "Consignee" and "War Path" means that person that is a tobacco retailer. Upon 
information and belief of the Office of the Idaho Attorney General, War Path, also 
known as Warpath Smoke Shop, is or has been located at North 165 Highway 95, 
Plummer, Idaho, and/or 396070 Highway 95, Plummer, Idaho. 








Deputy Attorney General 
Consumer Protection Division 






INFORMATION REQUESTED PURSUANT TO SUBPOENA AND
 




2211 Old Earhart Road
 
Ann Arbor MI 48105-2751
 
INFORMATION REQUESTED 
You are requested to provide the following information and documents: 
1.	 Please provide copies of any and all documents received, issued, or provided to or from 
Native Wholesale Supply Company, Nevada International Trade Corp., and/or 'Val' 
Path pertaining to cigarettes shipped, sold, transported, exported or otherwise distributed 
to location(s) within the State of Idaho during the period September 2006 to the date of 
service of this Demand. 
2.	 Please provide copies of any and all shipping, import, and export documents related to 
Native Wholesale Supply Company, Nevada International Trade Corp., and/Of' War 
Path pertaining to cigarettes shipped, sold, transported, exported or otherwise distributed 
to location(s) within the State of Idaho during the period September 2006 to the date of 
service of this Demand, including, but not limited to: 
(a) any and all U.S. Department of Homeland Security Entry/Immediate 
Delivery forms; 
(b) any and all Tally Out Warehouse Release forms; 
(c) any and all Nevada International Trade Zone Warehouse Withdrawal 
forms; 
(d) any and all Con-way Freight Straight Bills of Lading; and 
(e) any and all invoices and bills of lading. 
3.	 Please provide copies of any and all shipping, import and export documents related to 
Isleta Wholesale Supply, or any other person besides Native Wholesale Supply 
Company, pertaining to cigarettes shipped, sold, transported, exported or othenvise 
distributed to location(s) within the State of Idaho during the period September 2006 to 
the date of service of this Demand, including, but not limited to: 
(a) any and all u.s. Department of Homeland Security Entry/Immediate 
Delivery forms; 
(b) any and all Tally Out Warehouse Release forms; 
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(c) any and all Nevada International Trade Zone Warehouse Withdrawal 
forms; 
(d) any and all Con-way Freight Straight Bills of Lading; and 
(e) any and all invoices and bills of lading 
4, Please identify each person who assisted you in the answering of this Demand, 























U.S. Postal ServiceTM 
CERTIFIED MAILM RECEIPT 




Return Receipt Fee 
(Endorsement Required) 
Restricted Delivery Fee 
(Endorsement Required) C\\\~\~1 
Total Postage & Fees $ 
~~~~.~~ \.».~..:.~~ _ .Street, Apt. No.; _••••••• \ :~\.~\'--, 
or PO Box No. 
CitY~Siaie:ZiP+4--"'-'-------"·-··'·""""·"""'·· -.....•.---••.-. 




D Express Mail 
D Retum Receipt for Merchandise 
DC.a.D. 
D. Is delivery address d' rent from item 1? 
If YES, enter delivery address below: 
__"7'Jf;:;.__-"7~ ~~~t 
D Addressee 
3, Service Type 
~Certified Mail 
D Registered 
D Insured Mail 
4. Restricted Delivery? (Extra Fee) 
Complete items 1, 2, and 3, Als 
item 4 if Restricted Delivery is d 
• Print your name and address on 
• 
2. A .. 7006 3450 0001 0773 9945 
PS Form 3811 , July 1999 Domestic Return Receipt 102S9S·00-M-09S2 
IDAG152540
 000229
STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 
LAWRENCE G. WASDEN 
January 6, 2009 




396070 Hwy 95 
Plummer, ID 83851 
RE: Subpoena and Investigative Demand; Native Wholesale Supply Company 
Dear Ms. Mahoney: 
Pursuant to the authority granted to the Attorney General by the Idaho Consumer 
Protection Act l (ICPA), specifically, Idaho Code Sections 48-611 and 48-612, we have enclosed 
a Subpoena and Investigative Demand (Investigative Demand) to obtain documents and 
information as set forth in the enclosed Investigative Demand. Section 48-611 of the ICPA is the 
section that authorizes the Attorney General to issue and serve civil investigative demands "'upon 
any person who is believed to have information, documentary material or physical evidence 
relevant to the alleged or suspected violation," and Section 48-612 is the section that authorizes 
the Attorney General to issue and serve subpoenas "to any person ... in aid of any investigation 
or inquiry." 
The purpose of the Investigative Demand is that we have reason to believe that Native 
Wholesale Supply Company (Native Wholesale) is violating or has violated Idaho's Tobacco 
Master Settlement Agreement Complementary Act (Complementary Act).2 The Complementary 
Act prohibits, in part, the sale of cigarettes into Idaho that are not certified for sale by the Idaho 
Attorney General, pursuant to the provisions of the Complementary Act. The Complementary 
Act also makes a violation of it a violation of the ICPA. 
The basis for our reason to believe that Native Wholesale is or has violated the 
Complementary Act is that it has or is shipping, selling, transporting, exporting, importing, or 
I The ICPA, as amended, is codified at Title 48, Chapter 6 Idaho Code. 
2 The Complementary Act, as amended, is codified at Title 39, Chapter 84, Idaho Code. 
--11111111111~~~
EXHIBIT Consumer Protection Division 
P.O. Box 83720, Boise, Idaho 83720-0010 
Located at 954 W. Jefferson 2nd Floor 
Telephone: (208) 334-2424, FAX: (208) 334-4151 
(800) 432-3545, Toll Free in Idaho; TOO Accessible 
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Cor,nie Mahoney 
January 6, 2009 
Page 2 of2 
otherwise distributing cigarettes not certified for sale by the Attorney General to location(s) 
within the State of Idaho during the period May 22, 2004 to today. It is our belief that Warpath, 
Inc., is one such location and that it has relevant documents and information related to Native 
Wholesale's cigarette sales. 
In conjunction with the service of the enclosed Investigative Demand, we respectfully 
request that Warpath, Inc., preserve all records that relate to or are the subject of this 
Investigative Demand until this matter is fully disposed of or until the Attorney General agrees 
or a court orders that retention is no longer necessary. We appreciate your cooperation in this 
regard. 
Thank you for your attention to this matter. Idaho Code Section 48-611 of the ICPA 
grants a person twenty (20) days from the date the Investigative Demand is received in which to 
respond. If you have questions or comments about this letter or the accompanying Investigative 
Demand, please contact me. My direct phone line is 208-334-4114. 
Very truly yours, 
~:P-ta-
Deputy Attorney General 
Consumer Protection Division 
Enclosure 
000231
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STATE OF IDAHO 
BRETT T. DELANGE (ISB NO. 3628) 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 West Jefferson Street, 2nd Floor 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
IN THE OFFICE OF THE IDAHO ATTORNEY GENERAL 
SUBPOENA AND INVESTIGATIVE DEMAND 
THE IDAHO ATTORNEY GENERAL SENDS GREETINGS TO: 
Warpath, Inc. 
396070 Hwy 95 
Plummer ID 83851 
The Attorney General of the State of Idaho (Attorney General), pursuant to authority 
conferred upon him by Idaho Code Section 39-8406(5) of the Idaho Tobacco Master Settlement 
Agreement Complementary Act and Idaho Code Sections 48-611 and 48-612 of the Idaho 
Consumer Protection Act, hereby issues this subpoena and investigative demand in order to 
obtain information, documentary material, and physical evidence in your custody and/or control 
which is requested in the attached "Information Requested" pages, which are incorporated herein 
as if set out in full. 
INSTRUCTIONS 
The information and material requested must be received by the Attorney General's 
Consumer Protection Division on or before twenty (20) days after your receipt of this Subpoena 
and Investigative Demand (Demand). For failure to comply with this Demand, an action can be 
filed in the District Court of a Judicial District of the State of Idaho, pursuant to Title 48, Chapter 
6, Idaho Code, to compel the production of such information and material and for other relief. 
In answering this Demand, you must furnish all information that is available to you or 
subject to your reasonable inquiry, including information in the possession of your attorneys, 
accountants, advisors, or other persons directly or indirectly employed by or connected with you 
or subject to your control. 
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In answering this Demand, you must diligently search your records and other papers and 
materials in your possession or available to you or your representatives. If a specific question 
has subparts, answer each part separately and fully. If you cannot answer this Demand fully, 
answer to the extent possible, specify the reason for your inability to answer the remainder, and 
provide whatever information and knowledge you have regarding the unanswered portion. With 
respect to each question, in addition to supplying the information asked for and identifying the 
specific documents referred to, identify and describe all documents to which you refer in 
preparing your answers. 
Concerning documents which you are being requested to produce, as an alternative, 
accurate, legible, and complete copies may be attached to your answers and responses and served 
within the same 20-day period. An equally acceptable alternative is for you to scan accurate, 
legible, and complete copies of the materials you are requested to produce onto CD in Adobe 
Acrobat® PDF format and served within the same 30-day period. 
Your response to the request for documents and other tangible or physical things must be 
based not only on documents and things in your personal possession, but also on any and all 
documents and things available to you, including those in the possession of any of your agents, 
attorneys, or employees. 
Original documents utilized in support of your response to the information requests 
should be preserved for identification and review at a later date. 
This Demand is issued without knowledge of what documents you have or the form in 
which they are kept and filed. Therefore, after you have reviewed this Demand and detemlined 
what documents are available, the attorneys for the Consumer Protection Division are prepared 
to discuss possible modifications that will avoid unnecessary burdens. Such contact should be 
made within ten (10) days of the date this Demand was issued. However, no agreements, 
understandings, or stipulations by the Attorney General, or any of his representatives, which 
modify, limit, or in any other way alter the written demands of this Demand shall be valid or 
binding on the Attorney General unless confirmed or acknowledged in writing by the Attorney 
General or one of his duly authorized representatives. 
DEFINITIONS 
Unless otherwise indicated, the following definitions shall be applicable to this Subpoena 
and Demand: 
1.	 "And" and "or" are terms of inclusion and not of exclusion and shall be 
construed so as to bring within the scope of this Demand and document or 
information that might otherwise be construed to be outside its scope. For ease of 
readability neither word will be bolded as follows. 
2.	 "Any" means one or more. 
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3.	 "APT Transportation, Inc." means that person that is a common carrier. Upon 
information and belief of the Office of the Idaho Attorney General, APT 
Transportation, Inc. has a storage and distribution warehouse that is or has been 
located at 6215 McGill Avenue, Las Vegas, NV 89122. 
4.	 "Cigarette" means any product that contains nicotine, is intended to be burned or 
heated under ordinary conditions of use, and consists of or contains (1) any roll of 
tobacco wrapped in paper or in any substance not containing tobacco; or (2) 
tobacco, in any fonn, that is functional in the product, which, because of its 
appearance, the type of tobacco used in the filler, or its packaging and labeling, is 
likely to be offered to, or purchased by, consumers as a cigarette; or (3) any roll of 
tobacco wrapped in any substance containing tobacco which, because of its 
appearance, the type of tobacco used in the filler, or its packaging and labeling, is 
likely to be offered to, or purchased by, consumers as a cigarette described in 
clause (1) of this definition. The tenn "cigarette" includes "roll-your-own" (i.e., 
any tobacco which, because of its appearance, type, packaging, or labeling is 
suitable for use and likely to be offered to, or purchased by, consumers as tobacco 
for making cigarettes). For purposes of this definition of "cigarette," 0.09 ounces 
of "roll-your-own" tobacco shall constitute one (1) individual "cigarette." 
5.	 "Communication" means any contact or act by which any infonnation is 
transmitted or conveyed, and includes, without limitation, written contact by such 
means as e-mail, letters, invoices, sales receipts, bills, correspondence, 
memoranda, telegrams, telexes, telecopies, facsimile, or by any document, any 
oral contact such as face-to-face meetings or conversations, and telephone or any 
other electronically-transmitted communications or conversations. 
6.	 "Concerning," "relating to," or "related to," any subject matter means any 
documents, communication, or any other tangible item that discusses, describes, 
refers to, reflects, contains, analyzes, studies, reports on, comments on, evidences, 
constitutes, sets forth, considers, recommends, or pertains to, in whole or in part 
in any manner to the subject 
7.	 "Con-Way Freight, Inc." means that person that is a common carrier. Upon 
infonnation and belief of the Office of the Idaho Attorney General, Con-Way 
Freight, Inc. is or has been located at 2211 Old Earhart Road, Ann Arbor, 
Michigan. 
8.	 "Document" and "documents" mean all written, recorded, or graphic matters, 
however produced or reproduced, pertaining in any way to the subject matter of 
this action. This definition includes, but is not limited to any and all originals, 
copies, or drafts or any and all the following: records, notes, summaries, 
schedules, contracts, agreements, drawings, sketches, invoices, orders, checks, 
policies, acknowledgments, diaries, reports, forecasts, appraisals, memoranda, 
telephone logs, letters, telegrams, telexes, cables, tapes, transcripts, recordings, 
photographs, pictures, films, computer programs, or other graphics, symbolics, 
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and recorded or written materials of any nature whatsoever. Any document that 
contains a comment, notation, addition, insertion, or marking of any kind that is 
not part of another document is to be considered as a separate document. 
9.	 "Grand River Enterprises" means that person that is the tobacco product 
manufacturer Grand River Enterprises Six Nations Ltd. Upon information and 
belief of the Office of the Idaho Attorney General, Grand River Enterprises is or 
has been located at 10955 Logan Road, Perrysburg, New York. 
10.	 Where asked to "identify" a person who is a natural born individual, or where 
your answer refers to such a person, please state his or her name, last known 
address, occupation, last known business address, and last known business 
telephone number. 
11.	 Where asked to "identify" a person who is not a natural born individual, please 
give its correct name; indicate, if it is a business entity, whether it is a corporation, 
partnership, sole proprietorship, or unincorporated association, if you know, and 
give the address and telephone number of the entity's principal office. 
12.	 "Isleta Native Wholesale Supply Company" means that person that is a 
tobacco wholesaler. Upon information and belief of the Office of the Idaho 
Attorney General, Isleta Native Wholesale Supply Company is or has been 
located at 3513 Highway 47, Bosque Farms, New Mexico. 
13.	 "Lake Erie Tobacco" means that person that is a tobacco wholesaler and/or 
manufacturer. Upon information and belief of the Office of the Idaho Attorney 
General, Lake Erie Tobacco is or has been located at 6558 Route 417, Kill Buck, 
New York. 
14.	 "Native Wholesale Supply Company" means that person that is a tobacco 
wholesaler. Upon information and belief of the Office of the Idaho Attorney 
General, Native Wholesale Supply Company is or has been located at 11037 Old 
Logan Road, Perrysburg, New York, 10955 Logan Road, Perrysburg, New York, 
and/or 3513 Highway 47, Bosque Farms, New Mexico. 
15.	 "NITCO" means the Nevada International Trade Corporation, also known as 
Foreign Trade Zone #89 and as the Southern Nevada Trade Zone. Upon 
information and belief of the Offi.ce of the Idaho Attorney General, NITCO is or 
has been located at 6620 Escondido Street, Suite E, Las Vegas, Nevada. 
16.	 "Person" means and includes a natural person, partnership, firm, or corporation or 
any other kind of business or legal entity, and its agents or employees. 
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17.	 "You" or "your" means Warpath, Inc., Warpath Smoke Shop, and Warpath 
Trading Post, to whom this Demand is addressed and includes any merged or 
acquired predecessors, successors, divisions, parents, subsidiaries, affiliates, and 
any other organization in which you have a management or controlling interest, if 
any. 







By: -B-:--~-'~-D-E-L-A-N-G-~---¥-+-·"t --- ­
Deputy Attorney General 
Consumer Protection Division 

















You are requested to provide the following information and documents: 
1.	 Please provide copies of any documents received, issued, or provided to or from Native 
Wholesale Supply Company relating to shipments of Seneca and Opal brand cigarettes 
to you during the period May 22, 2004 to the date of service of this Demand, including, 
but not limited to, invoices, order fOnTIs, credit memos, checks or other evidence of 
payment, sales flyers and/or price lists. 
2.	 Please provide copies of any documents received, issued, or provided to or from any 
other person besides Native Wholesale Supply Company, including Lake Erie 
Tobacco, Isleta Native Wholesale Supply Company, NITCO, Con-Way Freight, Inc., 
and/or APT Transportation, Inc., relating to shipments of Seneca and Opal brand 
cigarettes to you during the period May 22, 2004 to the date of service of this Demand, 
including, but not limited to, invoices, order forms, credit memos, checks or other 
evidence of payment, sales flyers and/or price lists. 
3.	 Please provide copies of any shipping, import and export documents related to Native 
Wholesale Supply Company, concerning shipments of Seneca and Opal brand 
cigarettes to you during the period May 22, 2004 to the date of service of this Demand, 
including, but not limited to: 
(a) any U.S. Department of Homeland Security Entry/Immediate Delivery 
fOnTIs; 
(b) any Tally Out Warehouse Release forms; 
(c) any NITCO Withdrawal forms; and 
(d) any invoices and bills oflading. 
4.	 Please provide copies of any and all shipping, import and export documents received, 
issued, or provided to or from any other person besides Native Wholesale Supply 
Company, including Lake Erie Tobacco, Isleta Native Wholesale Supply Company, 
NITCO, Con-Way Freight, Inc., and/or APT Transportation, Inc., concerning 





shipments of Seneca and Opal brand cigarettes to you during the period May 22, 2004 to 
the date of service of this Demand, including, but not limited to: 
(a) any U.S. Department of Homeland Security Entry/Immediate Delivery 
forms; 
(b) any Tally Out Warehouse Release forms; 
(c) any NITCO Withdrawal forms; and 
(d) any invoices and bills of lading. 
5.	 To the extent not covered by the above requests, please provide any communications 
between you and any common or private carriers, including but not limited to Con.·Way 
Freight, Inc., and APT, Transportation, Inc., relating to shipments or transportation of 
cigarettes sold, imported, or distributed by Native Wholesale Supply Company to you. 
6.	 Please provide any documents and communications between you and Grand River 
Enterprises relating to cigarettes. 
7.	 To the extent not covered by the above requests, please provide any documents and 
communications between you and Native Wholesale Supply Company. 
8.	 To the extent not covered by the above requests, please provide any documents and 
communications between you and Lake Erie Tobacco. 
9.	 Please identify each person who assisted you in the answering of this Demand. 
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IN THE OFFICE OF THE IDAHO ATTORNEY GENERAL ­
To: AFFIDAVIT OF SERVICE 
Warpath, Inc. 
COUNTY OF Shoshone ) 
:ss 
STATE OF Idaho ) 
COMES NOW, .J/lme-s ~). CD.; ll<. i 05, being first dUly sworn upon oath, and hereb~' 
deposes and says: That I am over the age of eighteen (18) years, and not a party to the action or re,lated 
to any of the parties in the above entitled action. I received a true copy of the Subpoena and 
Investigative Demand, Letter and delivered the same upon Warpath, Inc. by delivering to and leaving 
with Connie Mahoney, Registered Agent, a person authorized to accept service on behalf of Warpath, Inc. 
At: (Address) gS/ 'ff S-fR~-I _ 
(City, State)-E.l U m CO gR. -Tcj a-huI 
on the d if t\ay ofJRdu A &y ,2009, at ~~O'CIOCkp.m. 
~MV.~ 
PROCESS SEF~VER 




Commission Expires: -_....I...----.,..::-----l~---l""'=::~ 
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NATIVE WHOLESALE SUPPLY COMPANY SHIPMENT DATA 
YEAR MONTH BRAND CASES UNITS TOTAL UNITS INVOICE AMT 
2004 12-Feb	 OPAL 30 40 240,000 
SENECA 50 160 1,600,000 
SENECA 60 95 1,140,000 2,980,000 $109,105.00 
2004 5-Apr	 OPAL 30 45 270,000 
SENECA 50 200 2,000,000 
SENECA 60 100 1,200,000 3,470,000 $119,002.50 
2004 24-May	 OPAL 30 30 180,000 
SENECA 50 180 1,800,000 
SENECA 60 105 1,260,000 3,240,000 $118,260.00 
2004 13-Jul	 OPAL 30 55 330,000 
SENECA 50 170 1,700,000 
SENECA 60 90 1,080,000 3,110,000 $114,222.50 
2004 9-Aug	 OPAL 30 0 0 
SENECA 50 145 1,450,000 
SENECA 60 155 1,860,000 3,310,000 $119,987.50 
2004 5-0ct	 OPAL 30 40 240,000 
SENECA 50 160 1,600,000 
SENECA 60 140 1,680,000 3,520,000 $128,680.00 
2004 24-Nov	 OPAL 30 25 150,000 
SENECA 50 122 1,220,000 
SENECA 60 100 1,200,000 2,570,000 $93,837.50 
2004 31-Dec	 OPAL 30 5 30,000 
SENECA 50 110 1,100,000 
SENECA 60 110 1,320,000 2,450,000 $88,947.50 





NATIVE WHOLESALE SUPPLY COMPANY SHIPMENT DATA 
YEAR MONTH BRAND CASES UNITS TOTAL UNITS INVOICE AMT 
2005 11-Feb OPAL 30 53 318,000 
SENECA 50 0 0 
SENECA 60 0 a 318,000 $110,437.50 
2005 3-Mar OPAL 30 85 510,000 
SENECA 50 0 0 
SENECA 60 0 0 510,000 $22,057.50 
2005 11-Apr OPAL 30 19 114,000 
SENECA 50 70 700,000 
SENECA 60 235 2,820,000 3,634,000 $141,330.50 
2005 26-May OPAL 30 30 180,000 
SENECA 50 35 350,000 
SENECA 60 130 1,560,000 2,090,000 $81,797.50 
2005 29-Jun OPAL 30 5 30,000 
SENECA 50 61 610,000 
SENECA 60 179 2,148,000 2,788,000 $108,170.00 
2005 1-Aug OPAL 30 28 168,000 
SENECA 50 50 500,000 
SENECA 60 220 2,640,000 3,308,000 $128,941.00 
2005 14-Sep OPAL 30 43 258,000 
SENECA 50 145 1,450,000 
SENECA 60 100 1,200,000 2,908,000 $125,212.50 
2005 14-0ct OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 20 240,000 240,000 $9,300.00 
2005 17-0ct OPAL 30 50 300,000 
SENECA 50 0 0 
SENECA 60 230 2,760,000 3,060,000 $120,075.00 
2005 8-Dec OPAL 30 55 330,000 
SENECA 50 0 0 
SENECA 60 185 2,220,000 2,550,000 $100,462.50 




NATIVE WHOLESALE SUPPLY COMPANY SHIPMENT DATA 
YEAR MONTH BRAND CASES UNITS TOTAL UNITS INVOICE AMT 
2006 17-Jan OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 100 1,200,000 1,200,000 $45,600.00 
2006 19-Jan OPAL 30 35 210,000 
SENECA 50 0 0 
SENECA 60 185 2,220,000 2,430,000 $93,547.50 
2006 22-Mar OPAL 30 40 240,000 
SENECA 50 0 0 
SENECA 60 305 3,660,000 3,900,000 $149,580.00 
2006 22-May OPAL 30 60 360,000 
SENECA 50 0 0 
SENECA 60 240 2,880,000 3,240,000 $125,190.00 
2006 1-Aug OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 230 2,760,000 2,760,000 $104,880.00 
2006 21-Aug OPAL 30 75 450,000 
SENECA 50 0 0 
SENECA 60 0 0 450,000 $19,687.50 
2006 22-Aug OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 30 360,000 360,000 $7,875.00 
2006 13-Sep OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 275 3,300,000 3,300,000 $125,400.00 
2006 30-0ct OPAL 30 45 270,000 
SENECA 50 0 0 
SENECA 60 145 1,740,000 2,010,000 $77,932.50 
2006 21-Dec OPAL 30 40 240,000 
SENECA 50 0 0 
SENECA 60 245 2,940,000 3,180,000 $122,220.00 




NATIVE WHOLESALE SUPPLY COMPANY SHIPMENT DATA 
YEAR MONTH BRAND CASES UNITS TOTAL UNITS INVOICE AMT 
2007 5-Jan OPAL 30 30 180,000 
SENECA 50 0 0 
SENECA 60 270 3,240,000 3,420,000 $130,995.00 
2007 6-Mar OPAL 30 60 360,000 
SENECA 50 0 0 
SENECA 60 230 2,760,000 3,120,000 $120,630.00 
2007 12-Apr OPAL 30 30 180,000 
SENECA 50 0 0 
SENECA 60 280 3,360,000 3,540,000 $135,555.00 
2007 5-Jun OPAL 30 50 300,000 
SENECA 50 0 0 
SENECA 60 116 1,392,000 1,692,000 $66,021.00 
2007 28-Jun OPAL 30 25 150,000 
SENECA 50 0 0 
SENECA 60 165 1,980,000 2,130,000 $81,802.50 
2007 27-Jul OPAL 30 45 270,000 
SENECA 50 0 0 
SENECA 60 260 3,120,000 3,390,000 $130,372.50 
2007 31-Jul OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 10 120,000 120,000 $4,410.00 
2007 13-Sep OPAL 30 0 0 
SENECA 50 0 0 
SENECA 60 185 2,220,000 2,220,000 $84,360.00 
2007 2-0ct OPAL 30 35 210,000 
SENECA 50 0 0 
SENECA 60 10 120,000 330,000 $13,747.50 
2007 22-0ct OPAL 30 15 90,000 
SENECA 50 0 0 
SENECA 60 220 2,640,000 2,730,000 $104,257.50 
2007 6-Dec OPAL 30 10 60,000 
SENECA 50 0 0 
SENECA 60 148 1,480,000 
SENECA 120 35 210,000 1,750,000 $79,300.50 
2007 TOTAL 24,442,000 $951,451.50 
000244
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108,000 1,176,000 $45,309.00 











0 1,344,000 $51,072.00 









102,000 222,000 $9,712.50 











0 902,000 $40,942.50 











0 1,396,000 $63,480.00 











0 1,460,000 $66,187.50 











0 1,634,000 $73,966.50 











0 1,810,000 $93,310.50 











0 2,556,000 $129,124.50 











0 2,500,000 $128,145.00 
2008 TOTAL TO DATE 15,000,000 $701,250.00 
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LAS VEGAS, NEVADA; THURSDAY, NOVEMBER 20, 2008; 
1:05 P.M. 
-000­
(In an off-the-record discussion held 
prior to the conwencement of the 
deposition proceedings, counsel agreed 
to waive the court reporter requirements 
under NRCP 30 (B) (4) . 
Thereupon - ­
JO ANNE TORNBERG, 
having been first duly sworn to testify to the 
truth, was examined and testified as follows: 
EXAMINATION 
BY MR. ECKHART: 
Q. Ms. Tornberg, will you state your full name 
for the record, please. 
A. Jo Anne Maude Tornberg. 
Q. And has your attorney explained to you what 
the deposition is about today? 
A. Yes. 
Q. Have you ever had your deposition taken 
before? 
A. Yes. 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-;2595
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1 Q. So you have a general recollection of how 
2 these things work. The reporter to my right is 
3 taking down every word we say when we're on the 
4 record, and so you need to make audible responses to 
5 my questions. 
6 A. Okay. 
7 Q. And that's just so we have a clear record 
8 of what's going on today. I will be asking you a 
9 series of questions. I understand that you have 
10 produced some documents today, and I have had a 
11 chance to review those, and we'll be looking at 
12 those during the course of the deposition. 
13 The court reporter has - ­ I believe we 
14 should make the first exhibit to the deposition, 
15 we'll mark the deposition notice as Plaintiff's 
16 Exhibit 1, please. 
17 (Whereupon Plaintiff's Exhibit No.1 was 
18 marked for identification.) 
19 BY MR. ECKHART: 
20 Q. Ms. Tornberg, do you .recognize that 
21 document? 
22 A. Yes, I did. 
23 Q. You did receive a copy of it? 
24 A. Yes, I did. 
25 Q. And previously in this matter, you were 
~ 
~......!!!!!! .•...•!!!!!! .•__!!!!!! ••_!!!!!!_._!!!!!!..•.._!!!!".__ ...!!!!!!!!!!!!!!!_......!!!!!! .. !!!!!! .........!!!!!!..!!!!!!..........!!!!!! .....!!!!!!._._!!!!!! ......!!!!!!!!!!!! ....!!!!!!..... !!!!'!!!!!!!......!!!!!!!!!!'!......!!!!!!.•_ !!!!'!..._.!!'!l..!!!!!! ..!P.!!!.. ... ... ...1
.....•!!!!!! ••.•.•!!!!!! •••..•!!!!!!._ !!!!!!.!!!!!!............. ..!!!!! .._!!!!!!..!!!!!! ...!!!!!!.!!!!!! _!!!!!! !!!!!! ••••_!!!!!! ....!!!!!!.!!!!!!..........._!!!!'!......!!!!!! ......!!!!!!.........~ !!!!! ......!!!!!!.......!!!!'! ...!!!!!! !!!!!!_!!!!!!!!f...


































subpoenaed. You received a Subpoena, which your 
attorney accepted service of for a deposition in 
this case that I think was scheduled for 
September 11th; correct? 
A. That is correct. 
Q. And you are here today essentially under 
the understanding that this is a compulsory 
appearance on your part, that you're not here 
voluntarily; correct? 
A. Yes. 
Q. And I will represent, for the record that, 
you know, I did request a Subpoena from the Clark 
County District Court. There was a misunderstanding 
between myself and the clerk's office about what was 
needed for that. And so I don't have a Subpoena for 
you for this date, but you were subpoenaed for the 
prior date; is that correct? 
A. Yes. 
MR. ECKHART: Anything else you want to put 
on the record regarding the witness's appearance 
here today? 
MR. HANSEN: No. 
BY MR. ECKHART: 
Q. Thank you. 
i:Now, Ms. Tornberg, there was a prev10us 









 Subpoena that was issued to your -- well, let me 
2
 step back. 
3
 Your current position 1S what? 
4
 A. Owner and C.E.O. 
Q. Of? 
A. Nevada International Trade Corporation.6
 
7
 Q. Is that sometimes abbreviated as NITCO, 
8
 N-I-T-C-O? 
A. Yes, it lS.9
 
Q. And are you aware that a Subpoena from the 
11
 California Board of Equalization, the Tax Department 
12
 in the State of California, was served on 
13






 Q. And the documents were produced pursuant to 
17




 A. Yes. 
MR. ECKHART: I'm going to get a couple of
 
21
 other documents marked here. This is Plaintiff's
 
22
 Exhibit 2, and if you want to do Number 3 also.
 
23
 (Whereupon Plaintiff's Exhibit Nos. 2 and 3
 
24
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BY MR. ECKHART: 
Q. Ms. Tornberg, showing you what's been 
marked as Plaintiff's Exhibit 2, I will tell you if 
you're not familiar with it, that is what I 
understand to be the Subpoena that was served by our 
Board of Equalization on Mr. Mr. Anderlik, your vice 
president. 
Have you seen that document before? 
A. 
Q. 
Yes, I have. 
I'll then show you what's been marked as 
Plaintiff's Exhibit 3, and that appears to be an 
affidavit signed by Mr. Mr. Anderlik, which 
accompanied documents that he produced to the 





That is correct.. 
And you recognize that document as well? 
Uh-huh, and his handwriting. 
Thank you. Now, you have produced 
documents today for this deposition; and as 
indicated off the record, I believe that you and 
your attorney were court:eous enough to make them 
available to me ahead of: time. So I have been 
sitting here in this room to which they were 
delivered, looking at them and trying to get them 
into some sort of organizational structure so we can 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-.2:595 
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 have you identify them for the record. • 
2
 Now, the documents that -- as far as you 
3
 know, were the documents that Mr. Anderlik produced 
4
 pursuant to that Subpoena, which is Plaintiff's 
5
 Exhibit 3, are those the same documents included 
6
 within the documents that you produced today for 
7




 Q. And from my review of these documents, it 
10
 appears -- and I'm just kind of asking for a general 
11
 verification -- that there are some additional 
12
 documents here that were not previously produced to 
13
 the Board of Equalization pursuant to their 
14
 Subpoena; is that correct? 
A. Yes, that's correct.15
 
16
 Q. Thank you. Now, when you received the 
17
 Notice of Deposition, there was, as you know, a list 
18
 of items that we wanted produced. 
19
 A. Uh-huh. 
20
 Q. And if you want to turn to that - ­
21
 actually, I guess you have turned to that already. 
22
 Now, can you tell me in general what you did in 
23
 terms of searching the records of your business, 
24
 NITCO, for the documents that ,..ere requested here? 
25
 What places did you look and files did you 
:t 
~,.'!!!'!,.'!!!'! •.,.•.!!!!!! .-!!!!!!!!!!!!!!!!!! •••!!!!!!!!!!!!!! ••• !!!!!!!!!!!!!_•••••_!'!! ••~.!!!!!!_ !!l!'!!!!!!! ••.. !!!!!!!!!!!!!! !!!!'!!!!'•••••!!!!!!!!!!!!._•.!!!!!! .....•!!!!!!,.!!!!!! .•...!!!!!!!!!!!!! •••••.!!!!!!!.!!!!!!! __ •••!!!!!!! •••!!!!!!!_!!!!!!!!!!!!!!._._!'!!.!!!!!!!!.!!!!!!._.!!!!,.,.!!!!!!!!!!! .._!!!!!!! ••••• !!!!!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! m.' i 









 look in? 






pertaining to any client in the Foreign Trade Zone 
4
 are kept in one area. So I had the manager for that
 
5
 department pull all the records for the State of
 
6
 California, and then copies were made, and they were
 
7
 provided either pr10r or now to you. 
8
 Q. Now, who is the manager that you had do the 
9
 search for you? 






Q. And Mr. Marino, does he have a title at 
12







Q. "FTZ" stands for? 






Q. That's all right. We can clarify those 
17
 things that I think need to be clarified. 
18
 Thank you. And just so I understand your preVl0US 
19
 response, you said that all the documents relating 
20
 to certain customers are kept in one place? 









 Q. And ln terms of the cus tomer that you wer,e 
24 searching for, that was Native Wholesale Supply 
25 company? 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
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1 A. That 1S correct.
 
2
 Q. Were there files, other than paper files,
 
3
 that you had Mr. Gomez search -- or I'm sorry - ­
4
 Gomez Marino search?
 
5
 A. In combination with Bob Anderlik, they both
 
6






 Q. And as I indicated, I believe you had
 
9
 produced documents. In terms of the customer 
10 documents that we're talking about, these are 
11 documents indicating shipments of cigarettes from 
12 Native Wholesale Supply through NITCO into the State 
13 of California; correct? 
14 A. They were directed to us by Native 
15 Wholesale Supply, but they were shipped from Grand 
16 River Enterprises. 
17 Q. I see. 
18 A. In Canada. 
19 Q. But what I was referring to was the 
20 shipment from NITCO into California. You produced 
21 documents indicating shipments from NITCO into 
22 California; correct? 
23 A. That is correct, as directed by Native 
24 Wholesale. 
25 Q. And then from the period of time -- I 
......... - - ._. . ~.... -.•...._..... _. --- .. - _ __ - - - ...~... . _---._.... .. . ..- ....•...... _ _0. .__......• ..J
c
 


































believe it was sometime in August of this year 
you also produced, per the request, documents 
relating to shipments directed by Native 'Wholesale! 
from NITCO, whether or not they were to California; 
correct? 
A. That is correct. Only Slnce August 13th, 
only to Native Wholesale directly. 
Q. Let me go back and ask you some -- now that 
I have a general idea of what you've produced, we'll 
go through the doctlltLents, and I want to ask you some 
background questions. You indicated you're the 
president and C.E.O. of the Nevada International 
Trade Corporation. I have seen in other contexts 
reference to something called or some entity called 
the "Ornni International Complex." 
Is that something you're familiar with? 
A. Not that I'm aware of. 
Q. How long have you been president and 
C.E.O.? 
A. Since 1986. 
Q. And how would you describe the pr1mary 
business of NITCO? 
A. Warehouse and distribution services for 
domestic and international clients. 
Q. And is the Foreign Trade Zone, 1S that a 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
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A. It's a portion of.3
 
Q. So there is a portion that is of a building4
 
5
 or a warehouse that is designated as the Foreign 
6
 Trade Zone; is that correct? 
7
 A. That is correct. 
8
 Q. How long has NITCO had the status of a 
9
 Foreign Trade Zone? 





 Q. And is there a licensing or approval or 
13
 permitting process for a Foreign Trade Zone that 
14
 you're aware of? 
A. Yes, there is.15
 
16
 Q. And who is responsible for doing that? 
17
 A. The Foreign Trade Zone board 1n 
18
 Washington D.C. issues a grant to the grantee. In 
19
 this case, that's Nevada Development Authority, who 
is our grantee; and Nevada Development Authority20
 
either acts as the operator or has an agreement for21
 
22
 an exclusive or nonexclusive operator for the zone. 
23
 Q. And is NITCO the exclusive or nonexclusive 
24
 operator? 
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Q • Which means that there are no 0 ther
 
operators besides NITCO in FTZ, and I believe the
 
number 1S Number 89; is that correct?
 
A. Number 89, that is correct. 
Q. Now, there is also, I understand, some
 




A. That is correct. 




A. We must maintain full compliance with all 




Q. And are you regularly inspected by
 
employees at the United states Government Customs?
 
A. Yes. We have a minimum of one and usually
 
two annual inspections and semiannual inspections.
 
Q. Is Las Vegas, I understand -- I mean my
 
understanding is that Las Vegas is part of the
 
Los Angeles Port District; is that correct?
 
A. We're part of the Los Angeles District, but 
u.s. Customs and Border Protection has a port of
 
entry in Las Vegas.
 
Q. So in terms of the grantee, you mentioned
 
that that was the Nevada Development Authority?
 
...........................................,.•.•...•:,., ,......•.,;••.,.•.•.•.•.•.•.•••••.,••.•.•.•.•.: , ,.,.,.,.,.,.•.••••••••••;;.;;••.;.,.;;.;;.•.•.,••.••,.,.•.•.•.•.•.•.,.•.•.•.,.•.,.•.•...,;.•.·; ...•.•.•.•.•.•...•.•.•.,;.•.i.'.'.i.i.'••.•.;;., .•••.;;"'.;;.;;.;;••.,.•.,.•.••••"••,
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I
1 A. Correct. 
2 Q. And then what is the relationship of NITCO 
3 to the Nevada Development Authority? 
A. Full reporting obligations and compliance4 
5 with their regulations and rules. 
MR. HANSEN: Just for clarification -- and6 
7 I hope it's okay if I step in every once in a while. 
8 Nevada Development Authority is a public subdivision 
9 of Clark County, Nevada, for the State of Nevada. 
THE WITNESS: They are a public entity.10 
11 Their business is a public entity; and it has to be 
12 either a city, state, or public entity to have the 
13 grant. 
\'.","t·
14 BY MR. ECKHART: 
15 Q. I see. Okay. Thank you. 
16 Can you tell me generally what a Foreign 
17 Trade Zone -- what does it mean to be a Foreign ~ 
18 Trade Zone? i 
~ 
19 A. That's about a three-hour question. I 
I
I20 Q. Well, let's try to break it down, and maybe 
21 you can just -- I can tell you what I understand to 
22 be the general parameters, that a Foreign Trade Zone 
23 is a place where goods that are imported from I 
24 outside the United states, or that originate outside 
~ 
25 the United states, can be stored and, in some I 
Ii 
~'!!!!!...•.!!'!!!!•••.'!!!!!......•!!'!!!! •••_!!'!!!!!!'!!!! •••••'!!!!!._.'!!!!!__ __ ••..•!!!!!!!!!!!!'!!!!!!!!!!!! ..•••!!!!!!...!!!!!!.'!!!!!! ..!!!'!!.!!!!'!!!!!'!! ••.••!!!!!!!!!!!!!1_.'!!!!! •.•.•!!'!!!!!!!!!!!!'!!!! •••_!!!!!!!!!!!!_.!'!!!'!!!!! • '!!!!!!!!!!!!!!!!!.'!!!!!! .•.•'!!!!!!'!!!!!! •••!!!!!!'!!!!!!!!!!!!!!!!._ ••• !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!l!!!!!!!!!!,!!!!!!!!!!!!! _...f 
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instances, certain activities can occur on those 
products. 
They can be repackaged, reconfigured. But 
they are all, during that period of time, considered 
to be not yet on u.s. soil for general -- you know, 
they're not entered into the United states when they 
are in the Foreign Trade Zone under Customs' bond. 
Maybe I have put too much in that question. So 
maybe if you want me to break it down. 
A. One point of clarification. 
Q. Okay. 
A. They are ln the United states for the 
purpose of storing them. But anything entering from 
outside of the United States is actually in Foreign 
Trade Zone, which is outside the commerce of the 
United states, as far as U.s. Customs requirements 
go, so until they enter the commerce of the 
United States, not enter the United states. 
Q. I appreciate that clarification. Thank you. 
What does it take for a product, or 
whatever that's in the Foreign Trade Zone that 1S 
currently outside the commerce of the United States, 
what does it take to get that product into the 
commerce of the United states? 
What steps must be taken as far as the 
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Foreign Trade Zone is concerned? • 
2 A. When the goods come into the Foreign Trade 
3 Zone, they are received on what is referred to as a 
4 "214" or "Foreign Trade Zone entry." That entry 
5 runs the entire length of time it stays in the 
6 Foreign Trade Zone. It's assigned a zone lot 
7 number. When the customer advises their customhouse 
8 broker that they need certain products shipped or 
9 removed from FTZ status, at that point, we receive 
10 an entry notice from the broker and Customs that we 
11 may release that product. 
12 Clear? 
13 Q. Uh- huh. Thank you. 
14 A. It's such a simplification. I apologize. 
15 Q. That's okay. I think we just need the 
16 broad overview for the purposes, just for background 
17 so when we get to the specific documents, we'll know 
18 what we're talking about here. And I may have other 
19 specific questions as we go through. 
20 But in general, when goods are within the 
21 Foreign Trade Zone and they're still outside the 
22 commerce of the United states, to use your 
23 phraseology, who is responsible for the cost of 
24 storage and handling those products while they're 1n 
the FTZ? 
J) 
...................._ __ _ _.__ .. ' J 
































A. The customer, the importer of record. 
Q. And are there any requirements with regard 
to the ownership of the documents -- not the 
"documents," excuse me -- the goods when they're in 
the Foreign Trade Zone? 
In other words, the importer of record is 
responsible for storage and handling, but does it 
matter whether the importer is the legal owner or 
not, at that point, as far as the Foreign Trade Zone 
1S concerned? 
A. That lS a hard question to answer because 
it can be either way. It's just depending on u.s. 
Customs' rules and regulations. 
Q. Now, you indicated that there were some, 1n 
your -- in the broad answer that, in terms of when 
the goods are ready to be released, you get a 
clearance from u.s. Customs for the release of the 
documents into inner commerce; correct? 
A. Not necessarily into commerce, but to 
release the goods to whoever the owner of the goods 
specifies. 
Q. I see, I see. 
A. And for clarification, all documents that 
we receive that are Customs' entries or clearances 
are through the customhouse broker. 
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Q. And in this case, I understand the 
customhouse broker for Native Wholesale is a company 
called Gene Mack? G-E-N-E. 
A. Uh-huh, that is correct. 
Q. And they have an office here in Las Vegas? 
A. And in Los Angeles. 
Q. So would I be correct in assuming that the 
Customs' broker handles things like the payment of 
the duties on product that's entering the 
United States? 
A. They act on behalf of the customer, their 
customer, which eventually is ours. But they act on 
behalf of the customer, and they handle all of the ('•. 
~. 
documents and any fees or duties that have to be 
paid. 
Q. And I think you already said that they also 
handle the paperwork with U.S. customs? 
A. That is correct. 
Q. Now, does an importer which uses your 
facility have to have a license from the federal 
government, an importer's license, or permit I guess 
it may be called? 
A. Yes, they do. Under normal circ~tances, 
the broker has that on file. 
I 
Is there any kind of bonding requirementQ. ~ 
~ 
__._.. . _..... _.._. ._ i 
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1 that relates to the storage of goods 1n your 
2 facility, in the FTZ portion? 
3 A. Yes. The Customs' broker does handle the 
4 bonds for the customer; and then we also have an FTZ 
5 bond, which is general. 
6 Q. What I'd like to do is focus - ­ maybe we 
7 should - ­ now, the FTZ has had a customer 
8 relationship with Native Wholesale Supply for a 
9 number of years; is that correct? 
10 A. Yes. 
11 Q. And do you know when that relationship 
12 began? 
13 A. 2001. 
14 MR. ECKHART: And you've produced some 
15 documents pursuant to the list of documents in the 
16 deposition notice that appear to be leases and other 
17 documents relating to that relationship. 1 1 m going 
18 to ask that we mark these as basically one exhibit. 
19 Let's do plaintiff's next ln order. 
20 (Whereupon Plaintiff I s Exhibit No. 4 was 
21 marked for identification.) 
22 BY MR. ECKHART: 
23 Q. I will ask you to identify this here. 
24 A. I really apologize, but I'm having a 
25 terrible time hearing you. 































Q. I'll speak up a little bit. I didn't want • 
to over power. 
A. No. Believe me, you won't. 
Q. Showing you what's been marked as
 
Plaintiff's Exhibit 4, are those documents that you
 
produced pursuant to the deposition notice?
 
A. That is correct. 
Q. And as far as your search of the record
 
indicates, those are all of the formal arrangements
 
between yourself and Native Wholesale Supply, which
 
are in the nature of a lease or an agreement whereby
 




A. Yes, that's correct. 
Q. Thank you. May I see those just for a
 
moment. Some of these are not dated, but I do think
 
there was one that actually is dated December 27th,
 
2001. That's actually the third page of this
 
exhibit called an Addendum. So there must be an
 
earlier I don't find dates on most of these
 
documents, but it's your recollection anyway that 
A. Yes, they are. 
Q. -- they have been your customer for, at 
least, since December of 200l? 
A. That's correct. 
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Q. Now, it's also my understanding that, ln 
terms of the records you produced, both pursuant to 
the Subpoena from the Board of Equalization as well 
as at this deposition, go back approximately to late 
December, 2003; is that correct? 
A. That's the date we were requested to start 
providing the documents from. 
Q. Now, it's also my understanding, from 
information I had from Mr. Anderlik, that there had 
been some kind of a fire at your facility and some 
records were destroyed, and particularly, records 
prior to December of 2003 relating to Native 
Wholesale Supply; is that your understanding? 
A.	 Basically, yes. 
Q. And I' 11 represent to you, as you probably 
know, the documents that he provided to us, the 
first set of documents indicating a shipment out of 
the Foreign Trade Zone into California was 
December -- I think it was December 29th, 2003; and 
is that your understanding that there are no records 
prior to that time, even though Native Wholesale has 
had an arrangement with you since 2001, that you 
don't have records earlier than that? 
A. There are documents, but they would be 
located with u.s. Customs. We had verified that 




JO ANNE TORNBERG - 11/20/2008 
Page 24 
1 they did have the documents.
 
2
 Q. Now, I'd like to get kind of a general idea
 
3
 of how -- I assume it's a fairly simple process:
 
4
 The product comes in on a big truck and you store
 
5
 it, and then when Native Wholesale Supply tells you
 
6
 it's time to ship it out, you ship it out; you
 
7
 arrange for the shipping out.
 
8
 During the period of time in which Native
 
9
 Wholesale Supply has been your customer, have there 
10 been any major changes -- let's take the period 
11 before August 13th of this year -- have there been 
12 any major differences in the arrangements that were 
13 made? 
14 In other words, in terms of trucks coming 
15 into your facility and then leaving and then other 
16 trucks being loaded and leaving the facility, have 
17 there been -- I'm sorry. Let me start again. 
18 MR. HANSEN: And I'm going to put I'm 
19 just going to put an objection to the form of the 
20 question on the record, and I think there was one 
21 thing that you said in there that was a little bit 
22 incorrect in that you said that NITCO arranged for 
23 shipping, when it's the customer that arranges for 
24 shipping. 
25 And we have a couple of exemplars. These 
, 
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are the highlighted, the things with the highlights 
on them. And to kind of go through the process, it 
may be easier for her to explain with these 
exemplars. One is from pre-August 12, 2008; and one 
is after August of 2008. 
MR. ECKHART: Let's do that. 
MR. HANSEN: And then because that, I 
think, will then allow you to see that this is 
basically what happens over and over and over again. 
MR. ECKHART: Right. Thanks. I appreciate 
your suggestion. I didn't mean to misspeak. It was 
just purely - ­
MR. HANSEN: Yeah, it's okay. 
MR. ECKHART: Let's mark this as 
plaintiff's next in order, which is a document, at 
least it is on the first page, imprinted is 
4/11/2007, Big Sandy Rancheria, Invoice Number 8110. 
And in handwriting on the side, it says, "Example 
before 8/12/08." 
If you want to mark that as plaintiff's 
next ln order. 
(Whereupon Plaintiff's Exhibit No.5 was 
marked for identification.) 
MR. ECKHART: And just be ready to mark 
that one, please. 
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Q. Looking at what's been marked as 
Plaintiff's Exhibit 5, the word "Example before 
8/12/08," is that your handwriting? 
A. No. Bob Anderlik. 
Q. And why did you select that as an example? 
A. I didn't. I just told him to pull a copy 
of one prior to 8/12, one after 8/12. 
Q. Let's walk through that document then. 
There are several pages to that document. The first 
page is a grid of, you know, lined boxes. It has 
certain information in the top left-hand corner, a 
date, and then a name and an invoice number. 
Who creates this document? 
A. The customer. This is produced by us based 
on information provided by our customer, Native 
Wholesale. 
Q. I see. Is this a copy of a spreadsheet? 
A. Yes, it lS. 
Q. So you also have a computer record from 
which this printed document was created? 
A. That is correct. 
Q. And who assigns the invoice number to that 
document? 
A. Native Wholesale. 
Q. And so the other information, such as the 
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1 name of the entity Big Sandy Rancheria, that would. 
2 also be supplied by the customer? 
3 A. Yes. 
4 Q. But this document is created by your staff? 
5 A. That's correct. 
6 Q. But it's based upon information that you 
7 received from Native Wholesale? 
8 A. Actually, I think it would be even clearer 
9 if this had been the second page. 
10 Q. I see. 
11 A. The first - ­ the next page that you have 
12 there, this is what we receive. 
13 Q. And you're referring now -­ just for the 
14 record, you're -­
15 A. To the invoice. 
16 Q. referring to the document called at the 
17 top says / "Invoice/Bill of Lading / Native Nation, 
18 Invoice" and then a pound sign, which is a document 
19 that -­
20 Now, where does that document come from? 
21 A. Native Wholesale. 
22 Q. And how does NITCO rece1ve that document? 
23 How 1S it transmitted to NITCO? 
24 A. Usually by fax and/or electronically. 
25 Q. "Electronically" meaning bye-mail or 
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as you can see the fax number right on the top. 
Q. And you recognize that fax number as Native 
Wholesale's fax number? 
A. Yes. 
Q. So this is the second document of what's 
been marked as Plaintiff's Exhibit 5. 
A. Yes. 
Q. And this is the document then that 
initiates at your facility the preparation of a 
shipment? 
A. This lS what initiates the pulling of 
product from different zone lot numbers. On the 
first page that you looked at, there's zone lot 
numbers across the top. Many times when they 
indicate a particular item, there may be two or 
three zone lot numbers we have to pull that from, 
and that's why we indicate in the spreadsheet form 
instead of just 20 cases of. 
Q. Now, what is a "zone lot"? 
A. A "zone lot" is a lot number that Foreign 
to be exported. 
Trade Zone designates for a receipt of a shipment 




Q. Does it represent a physical location 
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within the warehouse? 
A. It represents a physical identification for 
all materials received on that truckload. 
Q. I see. And let's assume a truck arrlves 
with product from Native Wholesale, does it 
typically go into one zone lot, or does it just 
depend upon what space is needed, so it might go 
into more than one zone lot? 
A. No. It goes into one zone lot for each 
truck. 
Q. So what this document, the first page of 
this document, what it shows me is that you had to 
pull product or pull goods from various shipments 
received at different times in order to make up an 
outgoing shipment? 
A. That lS correct. 
Q. Now, on that first page, again, there's 
some totals down at the bottom. One says "Zone 
total." 
What does that number represent? 
A. Represents the total number of cases that 
they wanted us to pull. 
Q. And then the other numbers, which are the 
Opal 30s and Seneka 60s, there are two lines there 
that are essentially subtotals of the zone total? 































A. That is correct, uh-huh. 
Q. And those are different brands; is that 
your understanding? 
A. That is correct. 
Q. Let's look at that second page one more 
time. Now, there is both typed printed information 
as well as handwritten information. Who is 
responsible -- and you said this is received from 
Native Wholesale, either by fax or electronic 
transmission -- are the handwritten entries on that 
document when you receive it? 
A. No. That's what we actually indicate what 
zone number -- sorry -- zone lot number we pulled 
them from. 
Q. I see. 
A. And we do this first before this lS 
generated. 
Q. And by "this," you meant the handwritten 
markings on the second page, before you create the 
Excel spreadsheet, which is represented on the first 
page? 
A. That is correct. 
(Discussion off the record.) 
BY MR. ECKHART: 
Q. And I apologize because I'm a slow talker. 
•
 






































A. Thank you. 
One is a "Seller." One is a name next to 
Wholesale; correct? 
It says, "Billed to."MR. HANSEN: 
Q. Oh, "Billed to." I'm sorry. Let me get 
along in deposition. So we'll both work on it. 
Q. Let's look at the second page again, and 
Q. Now, let's look at the -­ let me look at 
So quick thinkers and slow talkers don't always get 
then over here on the right side, it says "Sold to" 
this has several items that have been, at the top, 
the word Seller, and then there is a Place of Sale, 
I'm going to -­ and I just want to, just for the 
and something else, another name highlighted; and 
BY MR. ECKHART: 
A. That is correct. This is representative of 
everything we received from them each time there's a 
the staple out of the way. 
and then "Shipped to," and that's basically 
purposes of understanding how the process works, 
printed items that have been highlighted. 
Again, all that information on this 
particular document was supplied to you by Native 
the third page of this document, and this third 










 page, we can identify it as a Con-Way Straight Bill 
2
 of Lading. And Con-Way is a trucking company; 
3
 correct? 
A. That 1S correct.4
 
5
 Q. Now, and this is a document that is 
6
 prepared by whom? 
7
 A. By our warehouse people. 
8
 Q. So the handwritten entries, as well as the 
9
 typewritten entries, are prepared by your warehouse 
10
 people? 
A. That is correct.11
 
12
 Q. And the selection of the carrier, who makes 
13
 that selection? 
A. The customer, Native Wholesale.14
 
15
 Q. And during the period of time in which you 
16
 had a customer relationship with Native Wholesale, 
17
 has Con-Way been the -- well, for this period of 
18
 time up through August 13th, let's leave it at that. 
19
 For that period of time, are you aware of 
20
 any other carriers that your customer, Native 
21
 Wholesale, has used as the shipper or as the common 
22
 carrier that picks up the product from the FTZ and 
23
 takes it into California? 
A. There have been a lot of times where24
 
25
 they've designated someone else. 









 Q. But Con-Way 1S fairly on many of them? 
2
 Well, you don't have to answer that. The records 
3
 can speak for themselves. 
4
 But at least in this instance, the customer 
5




 Q. So you maintain a copy of this 1n your 
8
 records? 
A. That is correct..9
 
10
 Q. And I assume that Con-Way receives a copy 
11
 of it as well? 
A. Yes, they do.12
 
13
 Q. Does the customer rece1ve a copy? 
A. Yes. We send a copy to them also.14
 
15
 Q. And then you were pointing to a signature 
16




 Q. I take it that's 
19
 A. The warehouse signature and then the 
20
 driver's signature. 
21
 Q. Does a copy of this go to the Customs' 
22
 broker? 
A. No. They don't get a copy of that because23
 
24
 they designate that to us. 
25
 Q. Now, there 1S a box here on the right-hand 































side, it says "Consignee," and then it's in 
parentheses "To," that indicates the place where the 
shipment 1S going; correct? 
A. That is correct. To the best of our 
knowledge, because that's who we consigned it to. 
Q. I see, I see. And that's handwritten on 
this document, but that still an entry by the FTZ 
staff; correct? 
A. Yes. Based on the information that was on 
page 2. 
Q. Page 2 which indicates, in this instance, 
that the -- well, let's go back to page 2 just for a 
second on this one. Now, this one indicates that it 
was the only names -- well, I shouldn't say "the 
only names." 
The "Seller" and "Place of sale" both list 
Native Wholesale Supply; correct? 
A. Right. 
Q. And then over here on the "Sold to 
purchaser" and the "Billed to" line, it lists Big 
Sandy Rancheria. 
A. That's correct. 
Q. And over here on the Con-Way Straight Bill 
of Lading, it indicates the consignee Huber 
Enterprise? 
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A. One In the same, to the best of our 
knowledge. 
Q. Different address though because they're in 
a different city; correct? 
A. That is correct. 
Q. With regard to what's been marked as 
Plaintiff's 5 -- and maybe you can help me. I can't 
see anything on the first two pages that indicates 
that the consignee in this case would be Huber 
Enterprise. I know there are others that I've seen 
where, for instance, Huber Enterprise is listed on 
the first page, which is essentially your 
spreadsheet . 
A. That's correct. 
Q. And so in this instance, the indication to 
me would be, at some point, you got an instruction 
from Native 'Wholesale that this particular shipmen·t. 
should be sent not to Big Sandy Rancheria in Auburn, 
California, but to Huber Enterprise in Lolita, 
California; is that correct? 
A. That is correct. Either they call and tell 
us, or they go ahead and have the broker advise us 
by phone. 
Q. And when you say "they," who do you mean? 
A. Native Wholesale. 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
 
000281
JO AN5t TORNBERG - 11/20/2008rt 
Page 36 
1 Q. And do you receive phone calls from any
 
2
 particular persons at Native Wholesale?
 
3






 Q. And then there's a fourth document in
 
6
 what's been marked as Plaintiff's Exhibit 5, which 
7 is apparently a U.S. Department of Homeland Security 
8 form. 
9 A. That's correct. 
10 Q. Called Entry Irranediate Delivery. And is 
11 that document received by NITCO relating to this 
12 shipment? 
13 A. That is correct. 
14 Q. And it comes from the Cus toms' broker; 
15 correct? 
16 A. That is correct. 
17 Q. Are any of the entries on this form entries 
18 that were made by NITCO employees? 
19 A. No signatures or anything on here, no. 
20 Q. And that document is received by -- how is 
21 it usually received, by fax or by electronic 
22 transmission or - ­
23 A. They normally hand-deliver them from the 
24 Las Vegas office. 
25 Q. I see. And you need that document, as I 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595 
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1 understand it, before you can release the shipment? 
2 A. Yes, definitely. 
3 Q. Now, what is the usual sequence of the 
4 receipt of documents? Which of these documents do 
5 you receive first and which last? 
6 Or let's just say which of these four 
7 documents here would you typically receive first? 
8 A. The first one would be the order from 
9 Native Wholesale. The same time we receive it, 
10 Gene Mack receives it. Then they wait for us to 
11 glve them the spreadsheet to tell them what zone 
12 lots we're taking it out of because on their 
13 document to Customs, they have to list those zone 
14 lot numbers. 
15 Q. I see. 
16 of the document, 
17 correct? 
18 A. That is 
Those in the lower left-hand corner 
the last document in that exhibit; 
correct. 
19 Q. So that you receive the - ­ we talked abou·t 
20 the invoice; we talked about the spreadsheet, and 
21 then you receive this Customs' document filled out 
22 by Gene Mack? 
23 A. That 1S correct. 
24 Q. So the last item essentially is the Bill of 
25 Lading? 
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A. That is correct. 
2 Q. Let me look at this just one more time 
3 here. Now, on this document, the fourth document, 
4 the Customs' document, it lists -- it has a box 
5 called "Ultimate Consignee Name," and it lists on 
6 this document Native Wholesale Supply Company; 
7 correct? 
8 A. That's the way we always have it. 
9 Q. Now, Ultimate Consignee, in this parlance, 
10 appears to mean something different from the word 
11 Consignee on the Con-Way Bill of Lading because that 
12 lists, in this instance, Huber Enterprise. 
13 A. Because U.S. Customs requires to know who 
14 is actually getting the merchandise, they show the 
15 Consignee as the owner, which is Native Wholesale. 
16 Then the Bill of Lading and the instructions from 
17 Native Wholesale to us tells us where it is to be 
18 shipped or if they're going to be picking it up with 
19 their own truck. 
20 But that is the correct series of events 
21 the way you went through. The only thing I would 
22 add is it would have been a more complete package if 
23 you had asked for the entry documents also. 
24 Q. And those would be -- who would complete 
25 those documents? 
1 
, 
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Why don't you tell me what those 
A. Yes. 
A. Native Wholesale and then Gene Mack. 
Zone? 
if you can identify what those 
Q. And how many documents are we talking 
about? Wait. The number maybe is not relevant. 
Q. Are there other documents that Native 
A. No, not from u.s. Customs. 
A. The shipping documents from the shipper, 
Q. Are there other documents, other entry 
Q. And that is a U.S. customs' form that 
Q. Now, those are documents that would be 
documents 
documents are. 
representing the shipment into the Foreign Trade 
shipment? 
accornpan1es that or that is related to that 
compare it to. 
A. Coming in to us. That's when the zone lot 
number is assigned, which you then would be able to 
documents, as you described them, besides that fODn? 
which is an In-Transit, and it shows FTZ entry. 
Wholesale provides to the Foreign Trade Zone? 
A. No. Those four are the full amount when 
we're ready to make a shipment out. 
i: 
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1 Q. Well, the document you described a minute
 
2
 ago sounds like a document relating to the receipt
 
3
 by FTZ. 





appropriate for you wanting to know about the
 
6
 outbound shipments, but it makes the picture more
 
7
 complete when you're describing it.
 
8
 Q. Are there any other -- just so I'm clear, 
9 are there any other documents relating to the 
10 shipment to the release of the product from the 
11 Foreign Trade Zone, other than these four? 
12 A. No. 
13 Q. So you don't receive any customs' forms, 
14 besides this one, that the product is entering the 
15 United States commerce for consumption? I 
16 A. No. I 
17 Q. You don't - ­
18 A. That's all we receive from Customs.
 IIi 
19 Q. The only document is the one you referred J 
;/
 
20 to earlier, I think, as a 214 form?
 
21 A. Correct. That's inbound.
 
22 Q. Inbound, okay. You also, although -- well,
 
23 I should ask do you also receive or have you
 I. 
24 received copies of or get copies of the Bill of 
25 Lading from the common carrier that is bringing 
il 
a 
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1 product into the Foreign Trade Zone? 
2 A. Yes, we do. 
3 Q. In terms of the shipments into the Foreign 
4 Trade Zone that are Native Wholesale directed 
5 shipments - ­ I'm not using that in any technical 
6 sense; I'm just saying in terms of the shipments 
7 that you received and that are assigned a lot 
8 number, once they arrive in the Foreign Trade Zone, 
9 do you know where those shipments originate? 
10 A. It would be on the Bill of Lading, yes. 
11 Q. Now, when you receive this document from 
12 Gene Mack, the fourth page of Plaintiff's Exhibit 5, 
~' 
13 what does this document indicate to you? 
14 What information does it provide you as the 
15 Foreign Trade Zone operator? 
16 A. It lets us know that u.s. Customs has 
17 approved us to release a certain quantity of 
18 cigarettes, the number being so many cases, the 
19 brand, or whatever the zone lot number is, and the 
20 total amount that's to be released. 
21 Q. And is there anything on this document tha.t 
22 indicates the product is - ­ well, let's strike tha"t. 
23 Is it your understanding, upon receipt of 
24 this document for shipment, an outgoing shipment, 
2S that the product is entering u.s. commerce at that 
..,. 
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1 point? 
A. It is clear to enter, to go to Native2 
3 Wholesale or as they direct. 
MR. ECKHART: We have another document -- I4 
5 guess we maybe jumped ahead here. Let's do this as 
6 next in order, please. 
7 (Whereupon Plaintiff's Exhibit No.6 was 
8 marked for identification.) 
9 BY MR. ECKHART: I 
10 Q. I'm going to show you what's been marked as 
11 Plaintiff's Exhibit 6, and this is an Affidavit of 
12 Arthur Montour. 
13 Do you know who he is? 
14 A. Yes, I do. 
15 Q. And who is he? 
A. He is the owner, to the best of my16 
17 knowledge, and signer on all our paperwork for 
18 Native Wholesale. 
19 Q. Now, I'm going to direct your attention to 
20 paragraph 4 on the second page, and this paragraph 
says : Native -- "NWS," which is abbreviation for21 
22 Native Wholesale Supply, "Purchases and imports 
23 cigarettes from Grand River and then stores the 
24 cigarettes, parentheses, (after they pass through 
25 Customs) at one of three facilities: A, the Western 
!
~,••••'!!!_!'!!!_I!!!.._.'!!!._!'!!!'!!!_.!!!!!_ .._.'!!! •....'!!! __.!'!!!_!'!!!!!!!!''!!!!'!!!I!!!'!!! •••'.!!!!!!'!!!! ..".!!!!!!!!!!! !!!!!!!!!!' ..,.,!!!!!' •••••!!!!!! ..!!!!!
~ 
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1 New York Foreign Trade Zone in Lackawanna, New York; 
2 B, the Southern Nevada Foreign Trade Zone in 
3 Las Vegas, Nevada; and C, a bonded warehouse on the 
4 Seneca cattaraugus Indian territory." 
5 Now, would it be your understanding that 
6 the Southern Nevada Foreign Trade Zone in Las Vegas, 
7 Nevada refers to your facility? 
A. Yes, it does.8 
9 Q. Do you know or have any understanding of 
10 what Mr. Montour means by the parenthetical phrase 
11 "after they pass through Customs"? 
A. Customs' documents are prepared by the12 
13 customhouse broker, and so they have to be presented 
14 to Customs before Customs will let them come into 
15 our facility or any Foreign Trade Zone or bonded 
16 facility. 
17 Q. And that would be the entry document that 
18 you were talking about earlier? 
19 A. That's right. 
20 Q. But there are other Customs' requirements, 
21 as we've talked about today, before the product is 
22 actually -- in other words, there are more Customs' 
23 requirements before the product can actually enter 
24 the United States and leave your facility? 
A. Yes.25 
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1 Q. Correct? 
2 A. The documents we described.
 
3
 MR. ECKHART: Thank you. Now we can mark
 
4
 this one as the next in order.
 
5
 (Whereupon Plaintiff's Exhibit No.7 was
 
6
 marked for identification.)
 
7
 BY MR. ECKHART:
 
8
 Q. Now we're going to look at this other 
9 document which, for the record, we've marked as 
10 Plaintiff's Exhibit 7. It has the date of 
11 8/15/2008, and at the top it says, "NWS INV," which 
12 I assume stands for Invoice 10543; and then in 
13 handwriting on the right-hand side are the words 
14 "Ex~le after 8/12/08." I'm going to show you 
15 that, and that is a document which 
16 Now, was that selected by Mr. Anderlik as 
17 well? 
18 A. Yes, it was. 
19 Q. And it, again, is an ex~le of shipment 
20 documents and orders that were filled by -- let me 
21 strike that -- shipment record relating to shipment 
22 made from NITCO after August -­
23 A. 12th. 
24 Q. -- 12th, 2008; Correct? 
25 MR. HANSEN: And I'm going to object to the 
to 
~.•••!!!!!•••.!!!!! .•.!!!!! ••!!!!!.•..!!!!! ••_!!!!!••.!!!!!_!!!!!!!!!!!!.!!!!!._!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!I!!!!'!!!!!!!'!'!!!!!!!!!!!!!!!!!!!!!!!!!!!!!'!!! • . •.•!!!!! ••!!!!! ••!!!!! ••••!!!!!!!!!! .•_!!!!!....•!!!!! •..•!!!!!.....!!!!!......•.•!!!!! .•.•!!'!!!.....!!!!!_••••!!!!! .•._!!!!!._!!'!!! .. !!!! .•!!!!!!!'!!! •••!!!!!.!!!!!_!!!!!.!!!!!.!!!!!!!l!!!!!!!!!!!!!!!!!!!!!!!!!!!..•.•!!'!!! ••_!!!!!•• .•.!!!!!.!!!!! •••.!!!!!....•i!!!! ••..!!!!!...•!!!!!!.!J 



































form of the question in that it refers to it as a 
"shipment" when it's probably better characterized 
as a release of product. 
BY MR. ECKHART: 
Q. That's fine. 
With that correction; 1S that correct? 
A. Yes. 
Q. Now, aga1n, the first page of that 
document, it looks similar in many respects to the 
previous document we were looking at. It looks like 
a printout of an Excel spreadsheet. 
A. That is correct. 
Q. And it has a date and the name of or, 1n 
this case, initials which stand for Native Wholesale 
Supply; correct? 
A. Yes. 
Q. And then the invoice number, again, is an 
invoice number that you received from Native 
Wholesale Supply? 
A. That is correct. 
Q. Let's look at the second page because, as 
you indicated before, that's really what starts this 
process. 
A. Right. 
Q. Now, this document, it appears to be 
.. ., 











































similar to the other. It's called an Invoice/Bill 
of Lading, Native Nation. 
A. That's correct. 
Q. And it also was received from Native 
Wholesale; correct? 
A. That's correct. 
Q. So we were talking about Plaintiff's 
Exhibit 7, and the second -- I think, yes -- and in 
the second page is the document that you received 
from Native Wholesale; correct? 
A. Yes. 
Q. And it also has the Native Wholesale fax 
number at the top. So it would indicate that this 
one was received by fax? 
A. That's correct. 
Q. Again, the printed information is all 
supplied to you by Native Wholesale? 
ii 
A. That is correct. ~ 
fl 
Q. And the handwritten information was entered 
by your staff? 
A. That's correct. 
Q. And then that information, the printed and 
the handwritten information, is then entered as 
necessary onto the spreadsheet indicating the zones 
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together, so to speak? 
A. Wi thdrawn. 
Q. Withdrawn. 
And then has similar totals in terms of the 
zone totals and then the totals by brand; correct? 
A. That is correct. 
Q. Now, let I s look again at the second 
document which you receive from Native Wholesale. 
This is Invoice Number 10543. I believe that the 
entire number, yes, 10543 indicates the seller as 
Native Wholesale Supply; correct? 
A. That's correct. 
Q. And the Place of Sale 1S Native Wholesale 
Supply? 
A. Correct. 
Q. And then the ship to (sic) Native Wholesale 
Supply? 
MR. HANSEN: That's "Sold to." 
BY MR. ECKHART: 
Q. Excuse me. I'm sorry. And then billed to 
also Native Wholesale Supply; correct? 
A. That is correct. 
Q. So when you receive this document, what 
does this document tell you about the disposition of 
these goods, once you have the other necessary 
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1 documentation, particularly the Customs' document 
2 from Gene Mack? 
3 What does that tell you about where this 
4 product is going? 
A. This particular identification on this5 
6 invoice shows me that it is being picked up - ­
7 ordered by and then picked up by Native Wholesale 
8 directly. 
9 Q. The third document is a document that 
10 actually looks different from the document -- at 
11 least there is no similar document in the other 
12 exhibit; correct? 
13 A. This is our tally-out that would go to a 
14 driver or truck that came in for Native Wholesale. 
So this is our tally-out since we would not have an15 
actual common carrler Bill of Lading.16 
17 Q. And why not? 
18 A. Because there was no common carrier that 
19 came in to pick it up. They picked it up at our 
20 dock with their truck. 
21 Q. Is this document, this tally-out document, 
22 are all the entries on that document completed by 
23 your staff or by someone else? 
A. By our staff. We actually have that on the24 
25 computer, and we can print it out, and it's signed 
...........~... .. _..... • • i •••••••_.......................... • •••••••••_........ o. .. _. . _.._ '_._ .•••••_ _.................. •••••••• ..••••••••••••__ _._
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for by the driver. 
Q. I see. Can you make out the driver's name? 
A. I wish I could. I'm not honestly sure. It 
looks like Brian. Brian? I'm not sure. 
Q. Now, when you say this is picked up by 
Native Wholesale, do you know whether or not whether 
they are using a common carrier? 
A. I would never know that ln advance. All I 
know is, when they come in, they tell us they're 
making a pickup for Native Wholesale, and that's how 
we release it. 
Q. I see. 
A. By "Self," yeah. That's why they put right 
on there "self." 
Q. When you say "they" put that on there, who 
puts that on? 
A. We print it on from the information they 
provided us on this order. 
Q. Right, on the second 
A. That is correct. That they're going to 
actually ship via Seneca Nation, which would mean 
their truck, their whatever. 
Q. Now, that's a notation, a printed notation 
on the second page, the words "via" - ­
A. Direct from Native Wholesale. 
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Q. Have you personally seen any of the 
vehicles that have picked up this product for these 
shipments? 
A. I would have to say probably very, very 
rarely and certainly not in the past few months. 
Q. So you don't know whether they were using a 
U-Haul truck, a Ryder truck, a pickup truck? 
A. 
Q. 
I'm sorry. I can't tell you that. 
In terms of the size of the shipment, can 
you tell me what size of a truck would be required 
to pick up that much product at one time? 
trailer? 
a U-Haul all the way up to a bobtail. It wouldn't 
Q. A bobtail is -­ how long is a bobtail 






It could go into anything from the size ofA. 
be in a major trailer, I don't believe. But, again, 
that's just supposition. 
Q. This particular document indicates how many 




And do you know how many cases fit on a 
pallet, approximately? 
A. Approximately 30 to 40. 
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Q. So that would be then only about maybe four 
or five pallets at the most? 
A. That is correct. It just depends on how 
they stack them. 
Q. Your staff though still sets up the pallets 
for loading? 
A. That 1S correct. 
Q. And who does the physical loading onto the 
truck? Is that still your staff? 
A. It's our staff. 
Q. Who	 at your facility would know the -- or 
would	 observe the trucks? 
Would it be your loading dock personnel? 
A. It could be loading dock; could be 
security, or anyone of the people that drive a 
forklift. 
Q. All right. And then the last document, 
just to complete our review of this particular 
exhibit, is again an Entry/Immediate Delivery or an 
Entry/Immediate Delivery document, again, completed 
apparently by Gene Mack or whatever, their 
employees; correct? 
A. That is correct. 
Q. And if I may just -- if I may quickly here, 
this, again, indicates the Ultimate Consignee as 
I: 
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 Native Wholesale Supply and the Importer of Record 
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 Q. This document is essentially the same as 
5
 the previous document. It doesn't indicate to whom 
6
 the product is being released? 
7
 A. It does indicate who it's being released. 
8
 It's being released to Native Wholesale Supply at 
9
 our dock. 
10
 Q. I see. Previous document, which was 
11
 Exhibit 5, let's just look at that for comparison 
12
 purposes, and I'm really just trying to understand 
13
 how the differences -- this document actually still 
14
 indicates Ultimate Consignee as Native Wholesale 
15
 Supply. 
A. That is correct.16
 
17
 Q. And how does this document, which is part 
18
 of Exhibit 5 -- does it reflect in any way that this 
19
 product was being sent to someone other than Native 
20
 Wholesale Supply? In other words, there is a Bill 
21
 of Lading, but that's separate from this document. 
A. Not on the entry document itself because22
 
everything on there is on the other documents that23
 
accompany it to Customs.24
 
25
 Q. I see. All right. Just one more question 




































about this particular part of Exhibit 5. It lists 
as Importer of Record, Gene Mack. 
Was that probably an error? 
A. No, it was not. At that particular time, 
Gene was doing some -- he was actually acting on 
their behalf; he had their Power of Attorney and 
acted on their behalf. 
Q. But as far as you know, Gene Mack doesn't 
hold an importer's license or a permit? 
A. No, not to the best of my knowledge. 
Q. Are you doing okay? Do you need a 
five-minute break. 
A. No. 
(To the reporter) Do you? My fingers 
aren't working that fast. 
THE REPORTER: No. Thank you though. 
BY MR. ECKHART: 
Q. Before I mark these, I think I'm gOlng to 
have you tell me what these are. When I try to find 
the piece of paper which was on the - ­ I'm just 
going to have to show you these. This stack of four 
sets of documents that are binder-clipped together 
had a rubber band around it. I can find the rubbe:r:­
band, but I'm looking for the plece of paper that 
had some handwritten -- I'm not seeing that. That 
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1 doesn't seem to be it. • 
2 Let me show you these, and maybe we can 
3 just do it that way. Somehow it has disappeared in 
4 the pile here. But I'm showing you what's about a 
5 two-inch stack of documents bound together by four
 
6 binder clips, and what these appear to be -- and
 
7 maybe you can verify -- they appear to be releases
 
8 from the Foreign Trade Zone since August 12th.
 
9 Was that the date, August 12th of 2008?
 
10 And I'm not sure why they're in the groups 
11 that they're in. And while you're looking at those, 
12 I will look for that piece of paper that -- here it 
13 is. On the top of that, all those four sections or 
14 four groups were bound by a rubber band, and on top 
15 of that was a document with handwritten words "New 
16 Will Call Orders." 
17 Does that help you understand what these 
18 particular documents are? 
19 A. Yes. I would have to go through each one 
20 since they've been separated now but you know, I 
21 mean into groups, so I would have to 
22 Q. So we're not sure what the groups 
23 represent? 
24 A. If they were together in this group with a 
!
25 rubber band around them with this note on top, that t 
! 
t 
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would indicate Will Call Orders picked up by Native 
Wholesale at our dock since 8/13. 
Q. We'll mark each of these groups. I don't 
know why they're separated into groups. They were 
separated by -- when I looked at -- when I got the 
box. So I assume that somebody at -- either 
Mr. Anderlik or -­
A. Mr. Gomez. 
MR. ECKHART: -- or Mr. Gomez separated 
them for some reason. But let's mark these just as 
group exhibits, the next four in order, and then 
we'll look at them individually. 
(Whereupon Plaintiff's Exhibit Nos. 8 to 11 
were marked for identification.) 
THE WITNESS: As an assumption but 
without being absolutely definitive -- but as an 
assumption, I would assume that Juan brought in 
groups of folders to be copied and that's why they 
were that way. 
BY MR. ECKHART: 
Q. I'm going to show you what's been marked as 
Plaintiff's Exhibit 8, and this is a series of 
documents, which 1S connected by a binder clip and 
do not appear to be otherwise they don't appear 




LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595 
000301

































apparently more than one invoice. The top invoice 
is marked is Number 10651 with a date of 9/4/2008. 
And there are in this -- yes, I think there's more 
than one invoice, also Invoice 10653; correct? 
A. Yes. 
Q. And Invoice 10654; correct? 
A. That's correct. May I see that please? 
Q. Certainly, certainly. 
A. This group was from 9/4 and 9/5. 
Q. Thank you. And those are at least 
A. Three. 
Q. -- generally similar to that sample invoice 
that we looked at for the period after August 12th? 
A. That is correct. 
Q. I'll show you what's been marked as 
Plaintiff's Exhibit 9, which is a larger stack of 
invoices. The first invoice in this group is 10679; 
correct? 
A. Correct. 
Q. And the last one 1S 11012; correct? 




Q. But at least in the stack, it's the last 
one? 
A. Yes. 
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Q. That's all I was -- so would you take a 
look at those and just verify basically what time 
period we are looking at. 
A. 9/9, 9/10, 9/11, 9/12, 9/17, 9/18, 9/23, 
9/24; 25, another 25; 9/29, 10/6, 10/10, 10/14, and 
go down to the very last -- see, they're not in 
order. The last one is 11/10 -- I'm sorry -- 11/12. 
Q. So these, at least, are invoices from 
September, October, and November of this year? 
A. That is correct. 
Q. Thank you. 
And, again, these appear to be in terms o:f 
the documents that are within each invoice set, and 
they are similar to the invoices we looked at that 
was the example of an invoice after August 12th, 
2008; correct? 
A. One more page here. Yes, with the 
exception of since 8/13, we have been adding a copy 
of the letter we received from the attorney for 
Native Wholesale, saying that they will only direci: 
us to ship to Native Wholesale. 
Q. Okay. 
A. And that should be on all of them. 
MR. ECKHART: Let's go ahead and, just so 
we have a separate -- you just referred to this 
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letter. Let me have this marked as -­
•:..• " 
(Discussion off the record.)2 
3 MR. ECKHART: Let's do these first. But I 
4 do have a copy of that letter which we'll mark 
5 separately so it's more easily identified then. 
6 Q. Now I'm going to show you what's been 
7 marked as Plaintiff's Exhibit 10, which is also a 
8 binder-clipped series of invoices that say either 
9 Native Wholesale Supply or NWS in the top left-hand 
10 corner of the first page, which is the spreadsheet 
11 page. 
12 And would you take a look at those and see 
13 if we can get at least a general idea of what time 
14 frame those invoices are for? 
15 A. This one says 8/4 to this, prior. 8/4 then 
goes to 8/13.16 
17 Q. So let's look at that top invoice then and 
18 see, just for the purposes of consistency, as to 
19 where this particular shipment went. 
A. Did you want to see it first?20 
21 Q. Well, at least hold it up so we can both 
22 kind of look at it. It indicates though on the 
23 second page, which is the Invoice/Bill of Lading, 
24 Native Nation document, all four of the boxes, 
25 Seller, Place of sale, Sold to purchaser, and Bill 
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to as Native Wholesale Supply; correct? 
A. Correct. 
Q. This would be then similar to that sample 
invoice we looked at initially; in other words, that 
it indicates that Native Wholesale Supply is picking 
this or will pick this product up at your dock? 
A. That is correct. It will be called a Will 
Call, and that's why he's got that all together, 
even though it's a previous date. 
Q. And, also, within this group of documents 
for this particular Invoice Number 10652 is a copy 
of the 8/14/2008, letter 
A. That's correct. 
Q. -- from Mr. Violi, and there's also a 
tally-out sheet, which is what you indicated. 
A. Correct. We do not send the paperwork back 
to Native until after we present it to Customs, 
which is on a weekly basis. They receive a disc 
with everything on it for that week. 
Q. Now, on this particular document, this 
tally-out document, which is part of the group of 
documents that relates to Invoice Number 10652, 
there is a signature on this document as well. I 
assume that's the driver's signature again? 
A. That is correct. 
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1 Q. And I don't know if this signature is 
2 clear. It does look like somebody named Benny, and 
3 starts with a D, Dryer or Dwyer? 
4 A. It could be Bernie, Benny, Dennis. I 
5 wouldn't know. 
6 Q. And then next to that is the word "Firm 
7 name." 
8 A. Uh-huh. 
9 Q. And then the initials would appear to be 
10 "APT" or "API," perhaps? 
11 A. APT? It's probably a driver for that 
12 particular truck. Sometimes owner/operators will 
13 have their own identification. 
14 Q. But that's not -­
15 A. Not a common carrier. 
16 Q. -- an acronym that you're familiar with? 
17 A. Not that I'm familiar with. 
18 MR. HANSEN: And if you'll notice on there, 
19 the tally-out, it wasn't shipped until September. 
20 So that may be why it's in this group. Even though 
21 the invoice date predates 8/13, it wasn't shipped 
22 until December. 
23 MR. ECKHART: That's correct. The 
24 tally-out does show a 9/5/2008 date. 
25 THE WITNESS: Thank you. 


































BY MR. ECKHART: 
A. Had to to be a full trailer. 
27-foot pup, which is a single "trailer unit that 
number. It's an entry number. 
II don't know what that number means.A. 
A. Right. 
Q. And this particular tally-out was 
716 cases. 
trailer, probably? 
A. It could be a 26-foot pup - ­ I'm sorry - ­
Q. Thank you. So it's another way of 
Q. And a full trailer would be a 40-foot 
and see if it says entry number of - ­ it's an entry 
again, the copy of the spreadsheet that NITCO 
creates after receiving the Invoice/Bill of Lading, 
probably should look at one of these pages though 
they usually do in doubles. 
Q. And just one other question about this 
invoice, at the bottom of the first page which lS, 
Q. And you picked up that from the 
Entry/Immediate Delivery document? 
letter and a series of numbers, and on this one, it 
looks like W01-0581782-0. 
Native Nation document, there is handwritten a 
verifying that essentially this group of documents, 
a 































about five -- I think this is five pages -- all 
relate to the same shipment? 
A. That is correct. 
Q. They all have the same invoice number, and 
that number, at least the handwritten number at the 
bottom of the first page, corresponds to the number 
on the Customs' document at the end? 
A. That is correct. 
Q. Thank you. So I'm not sure, did we 
establish that this group of documents, which is 
marked as Plaintiff's Exhibit 10, relate to releases 
and entries -- I think I used the wrong word 
entries during the month of August, 2008? 
A. No. There was only one let me make sure I 
it goes all the way back. Yes. 
Q. Thank you. One more group. I'm showing 
you what's been marked as Plaintiff's Exhibit 11, 
which is also a binder-clipped series of entry 
documents, if I'm using -- am I using the correct 
word? 
A. Yes, you are. Entry and release are 
simultaneous. You can use either one. 
Q. And these, except for the last three in 
this group, appear to be also from August, 2008. 
The last three appear to be September . 
..... ; - _.... -_.........•.;,._ - _. ._.., .. ._........ ._. -.... .. -........ - - .
~ - - ~ 
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Can you verify that, please. 
A. I was just going to look at the shipping 
document. Again, they were shipped on 9/5 or after 
8/13. That's why this group is -- they weren't 
shipped out of our facility to Native Wholesale 
until after 8/13. 
Q. Or at least this first one? 
A. Yes. 
Q. If that's the case. 
This is the one that's on -- the first pa';Je 
loS dated 8/4/2008, Invoice Number 10652 indicates :it 
was shipped out -- the tally-out sheet shows it went 
out on September? 
A. 5th. 
Q. 5th. Okay. 
And just so the record loS clear, the othe:r 
releases appear to be all after 8/13/2008. I thiru~ 
it's just that top one which is dated 8/4 and then 
the tally-out indicating it was released - ­
A. That is correct. 
Q. -- in September. 
Okay. And, again, these documents are 
similar to the eXa.IIple document which is -- I guess, 
for the record, I should remember which number thait 
loS. 
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 BY MR. ECKHART: 
Q. Number 7. So these are similar, therefore,3
 
4
 to Plaintiff's Exhibit 7, which is a sample, and we 
5
 went through in much detail of releases or entries 
6
 after 8/13 or 8/12 -- actually, after 8/12 of 2008; 
7
 correct? 
A. That 1S correct.8
 
Q. Now, this group of documents, which are now9
 
10
 I think four exhibits -- 8, 9, 10, and 11, which 
11
 we've just been talking about now -- are all 
12
 releases of Native Wholesale product from your 
13
 facility; is that correct? 





 Q. Have you released - - do you know whether 
17
 you've released Native Wholesale product at your 
18
 dock to any common carriers? 
A. No, not since that date.19
 
20
 Q. So as far as you know, there have been no 
21
 shipments to California during that period of time? 
A. None that I'm aware of.22
 
23




 A. None. 
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Q. No shipments to utah during that time? 
A. None. 
Q. No shipments to Washington? 
A. None that I'm aware of. 
Q. No shipments to Oklahoma? 
A. None that I'm aware of. 
And the reason I say that 1S because, once 
we received your letter and advised them, they told 
us they would go ahead and handle it from then on. 
So we would not be aware of whe.re any shipments were 
gOlng except to Native Wholesale. 
Q. And then just one last state: No shipments 
to Idaho, as far as you know, since? 
A. Not that I'm aware of. 
MR. ECKHART: All right. Now, I would like 
to mark that letter that we've been referring to, 
Mr. Violi's letter of the 14th, as Plaintiff's next 
in order; and it's actually a two-page document 
because it's a fax cover sheet on the top. 
(Whereupon Plaintiff's Exhibit No. 12 was 
marked for identification.) 
BY MR. ECKHART: 
Q. I'm showing you what's been marked as 
Plaintiff's Exhibit 12. And this appears to be a 
fax cover sheet from Mr. Violi's -- Leonard Violi 
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1 Law Offices in New York, and then a one page letter 
2 from Mr. Violi to you; correct? 
3 A. That's correct. 
4 Q. And what were the circumstances under which 
5 this letter was received? 
6 A. When I received the Subpoena for the 
7 documents and your Subpoena stated that we had to, 
8 you know, indicate any shipments that went into 
9 California, we told them - ­ and you have a copy of 
10 my letter where I told Native Wholesale we would not 
11 be responsible to ship anything into the state of 
12 California. 
13 Q. Now, you mentioned rrry Subpoena. I think 










MR. ECKHART: Let me have another document
 
(Whereupon Plaintiff's Exhibit No. 13 was 
for identification.) 
ECKHART: 
I'm showing you what's been marked as 
22 Plaintiff's Exhibit 13, which is a letter from 
23 rrryself to you and Mr. Anderlik, I believe; correct? 
24 A. That is correct. 
25 Q. And is this the document that you're 

































referring to that prompted or was one of the reasons 
why Mr. Violi ended up sending his letter to you? 
A. 
Q. 
That lS correct. 
So this was not specifically -­ well, I 
just wanted to correct what I think was a 
misimpression. This letter, I don't believe was a. 
document request, or maybe you might want to look at 
it and see. I mean it's basically, as I understan.d 
it, a letter asking you to no longer ship product to 
California. 
A. I'm sorry. That was misnomer on my part. 
We received the document request previous to this 
one. 
Q. So after you received my letter, which is 
Plaintiff's Exhibit 13, then what did you do? 
A. I sent a letter to Native Wholesale and a 
letter to your office, advising that we intended to 
comply, and sent a letter to Native Wholesale 
stating that we would comply with your directive and 
would not ship anything to California, and they then 
wrote that letter to tell me they would not ask 
us -­ they would only ship legally, and they would 
not ask us to ship any product; they would pick it 
up from then on. 
Q. When you say "when they wrote the letter," 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595 
000313
Gt ()
JO ANNE TORNBERG - 11/20/2008' 
Page 68 
1 you mean Mr. Violi wrote the letter? • 





(Whereupon Plaintiff's Exhibit No. 14 was
 
4
 marked for identification.)
 
5
 BY MR. ECKHART:
 
6
 Q. Just for the purposes of completeness, I've
 
7
 had marked as Exhibit 14, a couple of letters. One
 
8 is, I believe, the letter you were referring to that
 
9 you wrote to me.
 
10 A. That's correct.
 
11 Q. And the letter -- the second page of this
 




14 A. That's correct.
 




17 A. No. One is 13 and one 14.
 
18 Q. The letter to Mr. Montour is dated the
 I 
19 13th, and the letter to me is dated the 14th? , 
20 A. Uh-huh. 
21 Q. Now, did you have any direct contact with 
22 Mr. Montour? 
23 A. No, I did not. 
24 Q. Have you had any direct contact with him 
25 since 8!14!2008? 
~1 
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A. No, I have not. 
Q. Have any of the attorneys, besides 
Mr. Violi, contacted you about this matter? 
A. No, they have not. 
Q. You indicated that in each of the records 
that we've looked through that have been marked as 
Plaintiff's 8, 9, 10, and 11, those groups of 
invoices since that were released or entered aft:er 
8/13/2008, that you've been including a copy of 
Mr. Violi's letter; correct? 
A. That is correct. 
Q. So you have not had any -­ I take it you 
have not had any communication from either Nativ~ 
Wholesale or their attorneys about compliance wi.th 
California law and/or any of the other states that 
have sent you letters asking that you not ship 
product to their states unless it complies with the 
laws of the states? 
A. Only the same as I did with you to advise 
your office and their offices of our intent to 
comply and also advising Native Wholesale in each 
case that we intended to comply. 
MR. ECKHART: Let's mark this as the next 
In order, please. 
/ / / 




JO ANNE TORNBERG - 11/20/2008 
Page 70
 









 BY MR. ECKHART: 
4
 Q. I'm showing you a three-page document, 
5
 which I'm going to put a paper clip on so we can 
6
 keep it together. 
7
 A. I'm sorry. I couldn't hear you.
 
8
 Q. I'm sorry. I just said I'll put a paper 
9
 clip on this to keep the pages together. It's a 
10
 three-page document which appear to be printouts of 
11
 e-mails, and this appears to be a printout of an 
12
 e-mail, or a series of e-mails that apparently you 
13
 had with Mr. Violi; is that correct? 









 Q. Let me just take a look at it real quick. 
17
 Now, this relates though to the same 
18
 subject of Mr. Violi's letter? 






Q. In other words, circumstances under which 
21
 you would release product that entered your facility 
22
 from Native Wholesale and to any of the states, 
23
 including California, that had asked you not to ship 
24
 product that was not conforming with those states' 
25




































A. That 1S correct. 
BY MR. ECKHART: 
next in order. 
Oklahoma 
I apologize.I do that sometimes.A. 
Q. Okay. It reflects - ­
MR. ECKHART: Let's mark this one as the 
Q. But in any event, in any event, it does 
A. I apologize. He shouldn't have put that ln 
Q. 8/22/08. Okay. Thank you. 
So at this point, we've already gone over 
Q. The subject matter of the letter does 
A. It isn't intended a test. 
Q. Showing you what's been marked as 
(Whereupon Plaintiff's Exhibit No. 16 was 
marked for identification.) 
memorandum from you to Mr. Violi, dated the - ­ I'm 
yours because yours was for California. 
not finding a date. 
reflect that you had received something from the 
this. So strike that. We don't have to go over 
Plaintiff's Exhibit 16, this appears to be a 
indicate that you had received some kind of reques"t 
from the Oklahoma Attorney General's office? 
A. That's correct. Oh, there's the date. 
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1 that same ground. 
Let's review. Do you remember from which2 
3 states you have received letters, similar to the one 
4 I wrote you, asking that you not -- I'm trying to -­
5 I'm searching for the right word here -- that there 
6 would be no shipments from the FTZ of Native 
7 Wholesale Supply product into California? 
8 Have you received letters from other states 
9 besides California? 
10 A. Yes, I have. 
11 Q. And what states? Can you recall which ones 
12 you've received letters from? 
13 A. I knew you were going to ask me that. 
14 Q. Well, this last document we have -­
15 A. It's Oklahoma. 
16 Q. Maybe if you take a look at that, that will 
17 refresh your recollection. 
18 A. Well, I know we have Oklahoma, Idaho, 
19 New Mexico, California, and Nevada we just received. 
20 Q. So you have received a letter from Nevada? 
21 A. Yes. I think I've got them all, didn't I? 
22 Q. Prior to that time, my understanding was 
23 that into Nevada, that there was not a common 
24 carrier involved, but that the Paiute Tribe was 
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A. That is correct. And they still do that. 
Q. As far as New Mexico is concerned, they 
were using some kind of -- prior to receiving the 
letter from New Mexico, were shipments going out of 
the Foreign Trade Zone to New Mexico on common 
carrier? 
A. I would have to check the records, to be 
honest with you. I believe they were, but I don't 
want to say definitely. 
Q. Do you know of a business in New Mexico 
called Isleta, I-S-L-E-T-A, Wholesale? 
A. I've heard the name. 
Q. Does that refresh your recollection at all 
about shipments from the Foreign Trade Zone to 
New Mexico? 
A. Again, I'm not sure of that particular 
company. I've heard the name. I know my people 
have discussed that company, but I don't know what 
it 1S. I could check it for you. 
Q. That's fine. I'm just asking for your 
recollection at this point. 
Are you aware that shipments from the 
Foreign Trade Zone, prior to your receipt of a 
similar letter from the state of Iowa, were going to 
a business called Warpath in Plummer, Idaho? 
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::"
A. Again, I don't know all of the conslgnee
 
names. I know that they're going to tribal
 
designations because we have pictures, and everyone
 




Q. And where did that requirement come from? 
A. Our own internal. 





Q. And what was the reason for that? 
A. Initially, we were told that the shipments
 
would come into the Foreign Trade Zone and then
 




Q. And who told you that? 
A. It was I had as a discussion right in the
 




Q. I see. Was that a telephone conversation ~ 
or a letter or some kind of written communication? I 
A. A visit to our facilities. 
Q. I see. And who visited from Native I 
Wholesale? J 
11 












 I'm not sure who. 




Q. Did that take place before you signed the4
 
5




 Q. Have they visited your facility since then? 
A. Not to my knowledge. I'm sure that they8
 
9
 have, but they would have seen our warehouse people. 
10




 Q. Did you personally meet with them when thay 
13
 came, before they signed the lease? 




 Q. And was it that one time that you met with 
16
 them when you got this understanding that the 
17
 shipments would be going only to Native American 
18
 tribes or to Native American businesses? 
A. That is correct. We even took pictures of19
 
20
 the cartons that came in that said "For reservation 
21
 distribution only." 
22
 Q. And were you provided with anything in 
23
 writing that reflected that that was going to be the 
24
 case, or was it just an oral representation? 
A. No. I don't believe so.25
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1 Q. And have you had any subsequent '. 
2 conversations or correspondence with Mr. Montour
 
3 about this particular restriction on where the
 
4 product was going? In other words, my understanding
 
5 when I say "restriction," I mean that it was going
 
6 only to Native American businesses or tribes?
 
7 A. No, I have not.
 
8 Q. Were you provided with any legal analysis
 
9 or explanation as to why that restriction was
 
10 imposed by Native Wholesale? 
11 A. Only in discussions with the brokers that 
12 were releasing it. 
13 Q. And what was the nature of those 
14 discussions? 
15 A. General conversations. 
16 Q. But, you know, generally what did they say 
17 about that, that that was the way it was, or were 
18 they telling you this was why it was that way? 
19 A. I can't honestly remember. 
20 Q. Okay. That's fair. 
21 MR. HANSEN: Let me ask you this, for 
22 clarification. All of the cartons of cigarettes or 
23 the cases -- are they cases? 
24 THE WITNESS: Cases. 
25 MR. HANSEN: All the cases of cigarettes, i· 
!, 
~ 
..._u.......... ..... .~ ..._._...... ......1 
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they're stamped on them "For reservation only"? 
THE WITNESS: Did I give you copies of the 
pictures? 
BY MR. ECKHART: 
Q. I don't remember seeing them ln the box, 
no. 
A. Because I do have a set, thank goodness. 
Here's some more. 
MR. ECKHART: Why don't we just mark these 
as a group. 
(Whereupon Plaintiff's Exhibit No. 17 was 
marked for identification.) 
BY MR. ECKHART: 
Q. You've handed me a series of black and 
white, appear to be copies of photographs made on a 
copy machine; correct? 
A. We actually go ahead and print them on 
line. We download them from our camera into the 
computer and then print them out for you. 
Q. I see. And what you have on your camera is 
probably in color, but these are black and white? 
A. No, it's actually black and white. 
Q. And when were these photographs taken? 
A. Some of them were taken, oh, probably 
August/September. 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-~:595 
000323
JO AN~~ TORNBERG - 11/20/2008~
 
Page 78 
1 Q. Of this year? 
2 A. Yeah. 
3 Q. I see. 
A. And then we had some old ones too, but they4 
5 weren't good anymore. They'd been in the file too 
6 long. But that was when we first started talking 
7 about the fact that they were going to Indian tribes 
8 and Indian Nations, just different brands. 
9 Q. And these were taken by your staff in your 
10 warehouse? 
11 A. That 1S correct. And this shows where the 
shipper came from.12 
:,;...a.·13 Q. Yes. You're showing me essentially the 
~:'~fII 
14 last page of this group of photographs, which is 
15 Grand River Enterprises Six Nations, Limited. 
16 Thank you. 
17 A. You're welcome. 
18 MR. ECKHART: It is warm in here. 
Apologize for that. We'll have to talk to the19 
20 management. I'm going to have these marked as a 
21 group. 
22 (Whereupon Plaintiff's Exhibit No. 18 was 
23 marked for identification.) 
BY MR. ECKHART:24 l 
25 Q. I'm showing you what's been marked as f 
I 
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 Plaintiff's Exhibit 18, and it's a ser1es of 
2
 letters, first one being one to you from David 
3
 Thompson, Nevada P.E., from the New Mexico Attorney 
4
 General's Office, and then what appears to be a 
5




 Q. And the last document 1S a 
8
 to Native Wholesale Supply. 
A. That is correct.9
 
letter from you 
10
 Q. So would I be correct that these are copies 
11




 Q. And this relates to shipments of Native 
14
 Wholesale Supply product from the FTZ to New Mexico? 
A. That is correct.15
 
16
 Q. How do you get paid for your serV1ces to 
17
 Native Wholesale Supply? 
18
 A. We issue an invoice to them once a month. 
19
 Q. And how do they make payment? 




 Q. And in terms of the 1nV01ce, do you fax it 
22
 to them? 
23
 A. We fax and send Vla mail. 
24
 Q. And that's for storage and handling 
25
 serV1ces and pursuant to the lease agreement that 
. ...,.
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1 you have with them? • 
A. That is correct.2 
Q. Do you know who signs the checks for them?3 
A. No, I don't.4 
5 Q. You didn't bring any of the checks with 
6 you? 
7 A. No, I'm sorry. I didn't realize you would 
8 want those. 
9 Q. That's all right. 
A. I'll be glad to send you a copy.10 
11 Q. Certainly, if it's okay with your attorney? 
A. (Indicating. )12 
13 Q. And that's a monthly billing? 
14 A. That's correct. 
15 Q. And do they pay on time? 
A. Very much so.16 
17 Q. Do you know of the approximate amount on a 
18 monthly basis? 
19 A. It varies probably between 8- and $14,000 
20 per month. 
21 Q. And has that amount increased over time? 
A. Yes, it has.22 
23 Q. So the volume of their shipments has I
24 increased then? The volume of the product that is 
25 handled by your facility has increased? I 
>.•.•.•L.
j1I 
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A. Yes, it has. When we first started, we had 
500 square foot. 
Q. Allocated to Native Wholesale product? 
A. That is correct. 
Q. And do you know the approximate square 
footage now that you allocate to that product? 
A. Approximately 8,000 square foot. 
Q. Wi th regard to any of the shipments -- and 
I'm going to have you identify these in a moment 
but any of the shipments that occurred prior to 
August 14th -- or was it August 12th? I forget. 
A. August 12th. 
Q. -- August 12th, 2008, do you recall 
recelvlng any instructions or communications of an'~ 
kind from Big Sandy Rancheria? 
A. I never have any communication with their 
clients. 
Q. How about Huber Enterprise? 
A. Never. 
Q. Native Buy? 
A. No. 
Q. Black Hawk Tobacco? 
A. No. 
Q. SO all communications that you have with 
the customer, Native Wholesale Supply, are with thE: 
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1 Customs or the carrier? 
2 A. And u.s. Customs. 
3 Q. Did you have any financial arrangement of 
4 any kind of with Big Sandy Rancheria, Huber 
5 Enterprise, Native Buy, or Black Hawk Tobacco? 
6 A. Never. 
7 Q. Let's go through these documents. You've 
8 also produced, pursuant to the request for 
9 production which was attached to the deposition 
10 I'm sorry. I need to speak louder. I apologize. 
11 You have also produced, pursuant to the 
12 request for documents, this series of entry or 
13 release documents relating to shipments that 
14 occurred prior to August 12th, 2008; correct? 
15 A. That is correct. 
16 MR. ECKHART: Now, I'm gOlng to take these 
17 in groups as we did before. Ask the reporter to 
18 mark these as next in order. 
19 (Whereupon Plaintiff's Exhibit No. 19 was 
20 marked for identification.) 
21 BY MR. ECKHART: 
22 Q. I'm showing you what's been marked as 
23 Plaintiff's Exhibit 19. And that is, again, a 
24 series of documents that has a small piece of paper 
25 attached under the binder clip that says "2004 
, 
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Native Made Tobacco"; correct? 
A. That's correct. 
Q. And this document begins with Invoice 
Number 4988; March 31, 2004. And the name on the 
spreadsheet document, for want of a better term, the 
first document here is Turtle Island Enterprise. 
Do you know where Turtle Island Enterpris,e 
1.S located? 
A. I don't personally know. 
Q. Maybe there's another document 1.n here 
which will help - ­
A. But I know what's on the documents. 
Q. -- us understand that. So let's look at ._­
in this instance, which is the third document 
regarding this invoice, the second document looks 
like a fax cover sheet; is that correct? 
A. Yeah. 
Q. Now, the third document is one of these 
Native Invoice/Bill of Lading, Native Nation 
documents we looked at before. 
A. That's correct. 
Q. Now, this one, again relating to Invoice 
Number 4988, indicates Native Wholesale Supply as 
the Seller and as the Place of Sale. The Sold to 
Purchaser is Turtle Island Enterprise, apparently in 


































New Mexico; ~s that correct? 
A. That is correct. 





Q. Again, just for clarity, this is a document 
prepared by Native Wholesale that you receive; the 
printed portion of the document is all prepared by 
Native Wholesale? 
A. That is correct. 
Q. And the handwritten entries are entered by 
your staff? 
A. That is correct. In this case, we just 
went over it for clarification. 
Q. Now, looking at the second page of this 
document, which we said was a fax cover sheet, but 
it apparently contains a little more information 
than just a to and from. It indicates several lines 
of information, one of which is something called 
Transport, and on that line, it says - ­
Can you read that? 
A. "Self, Native Made Tobacco." So in other 
words, they sent in their own truck to pick it up. 
Q. I see. And is it your unders tanding that 
Native Made Tobacco is a business located in 
, 
.t 
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California? 
A. No. I don't really know. I just know it's 
ln New Mexico. 
Q. Well, Turtle Island Enterprise 1S located. 
1n New Mexico? 
A. Uh-huh. 
Q. So what we're trying to figure out is where 
Native Made Tobacco is. 
A. We can look at the Bill of Lading. That 
would probably be easier. 
Q. Let's look at the Bill of Lading. It 
indicates -- and this is not Con-Way. 
A. It's California, uh-huh. 
Q. And you're indicating that this document, 
the Bill of Lading, which again is a document, the 
handwritten entries are prepared by your staff? 
A. That's correct. 
Q. Indicates Native Made Tobacco as the 
Consignee and an address in Palm Springs, 
California? 
A. That's correct. 
Q. So that's why these documents with the 
cover note Native Made Tobacco were produced by you 
pursuant to the document request? 
A. That is correct. 









 Q. Because these were shipments into 
2
 California? 
A. Yes. 1 1 m sorry.3
 
4
 Q. And, again, these documents were -- you 
5
 know, they are similar to the exemplar document we 
6
 looked at in detail earlier relating to entries or 
7




 Q. And as far as you know, all the ones in 
10
 here, because of this notation on the front, relate 
11
 to Native Made Tobacco or that was the Consignee, 
12
 meanJ..ng where they were shipped to? 
A. That's what I would assume, Slnce the note13
 
14
 1S on there, but I did not go through every single 
15
 page. My clerical staff did when they copied them 
16
 for you. 
17
 Q. But these are documents out of your files? 
18
 A. Yes. 
19
 Q. And I'm just kind of paging through them 
20
 quickly. Most of them appear to have the words on 
21
 the first page I'll show you an example here. 
22
 We'll look at this page, which is Invoice Number 
23
 5418, does say the words in handwriting "Native Made 
24
 Tobacco. " 
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Q. So as far as you know, these were 
accurately pulled from your records and copied fOI 
this deposition? 
A. Yes, definitely. 
Q. Thank you. The next group -­
A. They're actually duplicates of all the 
coples we would have sent to u.s. Customs, so they 
have to be accurate. 
MR. ECKHART: I'm going to have this marked 
as the next group. 
(Whereupon Plaintiff's Exhibit No. 20 was 
marked for identification.) 
BY MR. ECKHART: 
Q. Now, I'm showing you what's been marked as 
Exhibit 20. The top document is an Invoice 56 -- I 
can't quite read that -- 5628. It bears the printed 
initials NWS and then the words ln handwriting 
printed "Native Made Tobacco." 
A. That's correct. 
Q. And so this would appear to be -- and this 
first one is dated 2005, and I believe there's one 
from 2006. The others all appear to be 2005. So 
these all appear to be invoices and/or entry 
documents relating to shipments to Native by or 
Native Made Tobacco, excuse me -- during 2005, 

































except perhaps for this last one, which looks like 
it's 2006. 
A. That lS correct. But I do want to make one 
clarification. The terms that you're using "entry" 
and "withdrawal releases," they all have separate 
meanings. An "entry" is the documents that Customs 
approves that gives us the right to go ahead and 
release the merchandise. So we actually release it 
on receipt of the entry document. 
And when we pull the order, we're going to 
a withdrawal. We're withdrawing product. So that's 
where those three terms are, just for clarification. 
Q. Okay. So more accurately then would be to 
describe these as release documents? 
A. That is correct. 
Q. Because that's what the Foreign Trade Zone 
~s doing at this point; you are releasing them from 
your facility? 
A. That is correct. 
(Whereupon Plaintiff's Exhibit No. 21 was 
marked for identification.) 
BY MR. ECKHART: 
Q. I guess we'll keep these with the 
designations. So Plaintiff's Exhibit 21 has a small 
note on the top, "Huber, 2005." 
/'1··,j;....
~i 
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2 Q. Do you see that? 
3 And do you know that "Huber" refers to 
4 Huber Enterprise? 
A. That is correct.5 
6 Q. And that is a business located 1n 
7 California; is that correct? 
A. That is correct.8 
9 Q. So as far as you know, these were pulled at 
10 your direction by your staff, pursuant to the 
11 document request relating to shipments to Huber 
12 Enterprise? 
A. That 1S correct.13 
14 Q. So this is 2005. And the first invoice 1S 
15 5843, dated April 27, 2005 -- and whoops, well, 
16 there's a 2006 1n here, so they're not all 2005 but 
17 another 2006. So these are actually from a couple 
18 of -- from 2005 and apparently some from 2006. 
19 There's about -- my guess is there's about six or 
20 seven of them. 
21 And, again, those were prepared by your 
22 staff and are similar to the exemplar we looked at 
23 before, for shipments before August 12th, 2008? 
A. Prepared by Native Wholesale, our staff,24 
and the Custom broker, Gene Mack.25 
..... 
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(Whereupon Plaintiff's Exhibit No. 22 was 
marked for identification.) 
BY MR. ECKHART: 
Q. Exhibit 22 is just two invoices with a 
notation on the front "2006, Huber." And, again, I 
think both of these do bear dates of 2006. 
A. Correct. 
MR. ECKHART: And Exhibit 23. 
(Whereupon Plaintiff's Exhibit No. 23 was 
marked for identification.) 
THE WITNESS: 
MR. HANSEN: 
BY MR. ECKHART: 
You're a good stacker-upper. 
A guy's got to have skill. 
on the top, a small handwritten note that says 
"2007, Huber," and this appears to be documents 
Q. Exhibit 23, again, has a handwritten note 
stapled together all bearing dates in 2007. So 
these are invoices similar to the ones that we 
looked at more carefully for prior to August 12th, 
2008. 
A. That's correct. 
(Whereupon Plaintiff's Exhibit No. 24 was 
marked for identification.) 
BY MR. ECKHART: 
Q. And the last group relating to Huber is 































Plaintiff's 24 that says "2008, Huber." When these 
documents say "Huber," is it your understanding that 
that means that that was the Consignee, in other 
words, the entity that received the documents? 
MR. HANSEN: The product. 
BY MR. ECKHART: 
Q. The product, excuse me, yeah, the product, 
the cigarettes? 
A. Yes. Either that, or it says Big Sandy. 
They may have used both names. 
Q. Well, this particular invoice 
A. Does say Huber. 
Q. -- 9332 on the spreadsheet document says 
Huber Enterprise. 
A. Uh-huh. 
Q. The Invoice/Bill of Lading, Native Nation 
document -- whoops, I'm going to have to unclip 
them. 
A. The Native Wholesale document. 
Q. Yes, the Native Wholesale document 
A. Big Sandy. 
Q. -- indicates that the Purchaser and Bill to 
1S Big Sandy Rancheria. 
A. That's correct. 
Q. But then if we look at the Bill of Lading, 













 MR. HANSEN: Is that a "yes"?
 
4
 BY MR. ECKHART:
 
5
 Q. You have to say "yes" or verbal answers. 
6 A. Uh-huh. I thought I did. I'm sorry.
 
7
 Q. You'd be surprised how often she has to 
8 type that in. 
9 A. Yes. 
10 Q. So these are, again, invoices apparently 
11 reflecting shipments prior to August 12th of 2008. 
12 They're listed as 2008, but they do not include 
13 shipments after -- it looks like the last one, 
14 assuming these are in chronological order, is 
15 August 7th? 
16 A. That's correct. 
17 Q. And the first one is January 15th, this 
18 year. 
19 A. Okay. I 
20 MR. HANSEN: Where the shipping consignee 
21 is Huber. 
22 MR. ECKHART: Where the shipping consignee 
23 is Huber, correct. 
24 MR. HANSEN: Because there's a consignee 
25 note on the - ­
~.,~. 































MR. ECKHART: Customs' document. 
MR. HANSEN: -- Customs' document that may 
not be the same. 
MR. ECKHART: Well, let's - ­
THE WITNESS: They say "Native Wholesale." 
BY MR. ECKHART: 
Q. We went through that earlier, and there's 
slightly different terminology; correct? 
A. That's correct. 
Q. That the Customs' document says "Ultimate, 
Consignee." 
A. Right. Because they refer to the importer 
of record. 
Q. "Ultimate" meanlng last, for instance? 
A. The	 last, as far as Customs is concerned. 
Q. Customs doesn't care whether Huber 
Enterprise or Big Sandy gets it; right? 
A. Well, they care, but they want to make sure 
that	 what we're showing them is accurate. 
Wow. 
Q. That's why it's nice that there are only 
actually five binder clips, and I think we're down 
to the last. Actually, we may need to go in this 
order, if we do it chronologically reversed, maybe 
this one first. 
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MR. ECKHART: This is 25. • 
2 (Whereupon Plaintiff's Exhibit No. 25 was 
3 marked for identification.) 
4 BY MR. ECKHART: 
5 Q. 25 has a little note on the front, "Big 
6 Sandy, 2003," and it's a single a record of a single 
7 release. 
8 A. That's correct. 
9 Q. In December of 2003. 
10 A. For clarification, initially, this is how 
11 we did it from them. We received this (indicating) 
12 with their invoice behind it. 
13 Q. And by "this ," you mean the second page? 
14 A. The second page, which is different than 
15 the other ones you have in there. But this was 
16 their original format, and because of paper 
17 conservation, they cut down on paper. 
18 Q. And just went to the single? 
19 A. Invoice/Bill of Lading. 
20 Q. Invoice/Bill of Lading, okay. 
21 And to go back to my earlier questions, 
22 that particular document, Exhibit 25, you don't have 
23 any similar documents from any period of time 
24 earlier than that, as far as you know? 
25 A. Not to my knowledge. 
"ig"··t.·' 
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Q. Customs would have records of releases 
prior to that? 
A. They certainly should; but I can't, you 
know, tell you exactly what they have or where they 
might store them. 
Q. Of the documents that make up 
pages that make up that particular set of documents 
for that particular shipment in December of 2003, 
what of those documents do you understand Customs 
would have? 
A. The only thing they would have would be the 
entry paper, Bill of Lading, that one right there. 
Q. That's the document prepared by Gene Mack? 
A. Yes. And Gene Mack may also have them. 
MR. HANSEN: And Gene Mack may have your 
spreadsheet, if they kept it. 
THE WITNESS: If they kept it. 
MR. HANSEN: Because you provided a copy of 
that to them. 
THE WITNESS: Correct. But Customs 
requlres three years on that type of documentation/ 
seven years on anything that's invoices; or anything 
that shows their Customs' designation on it has to 
be kept for a minimum of forever. 
/ / / 
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(Whereupon Plaintiff's Exhibit No. 26 was1 • 
2 marked for identification.) 
3 BY MR. ECKHART: 
4 Q. Showing you what's been marked as 
5 Plaintiff's Exhibit 26, it bears a small note on the 
6 front that says, "Big Sandy, 2004." And is it your 
7 understanding that this group of documents 
8 represents releases from the FTZ to Big Sandy for 
9 2004? 
10 A. That's a fat one. Yes, it is. 
11 Q. Thank you. And, again, those are similar 
12 1n characteristic with that slight change in the 
13 paper reduction change that occurred, if there may 
14 be some that have two page 
A. That's correct.15 
16 Q. -- document received from Native Wholesale 
17 Supply, which is the Invoice/Bill of Lading, Native 
18 Nation document, as well as what we call a fax cover 
19 sheet, for want of a better term. 
20 A. There may be some of them. 
(Whereupon Plaintiff's Exhibit No. 27 was21 
marked for identification.)22 
BY MR. ECKHART:23 
24 Q. I'm showing you Exhibit 27, which is again 
25 a series of release documents that have a small note 
, 
t 
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on the top that say "2005, Big Sandy." 
Do those appear to be records of releases 




There's one here, yes. Yes. 
And, again, prepared in similar ways to the 





-­ prior to August 12th, 2008? 
(Whereupon Plaintiff's Exhibit No. 28 was 
marked for identification.) 
BY MR. ECKHART: 
Q. And this is 2006. I'm showing you a stack 
of documents held together with a binder clip that 
has a small note on the top that says "2006, Big 
Sandy. " 
A. There's also a 2005 ln here, another 2005/ 
2005. That's three. 
Q. SO with the exception of those three? 
A. 
Q. 
There's three 2005. The balance are 2006. 
And, again, those were prepared and 
maintained by your facility in the same way of that: 
sample that we talked about earlier? 
A. That's correct. 
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MR. ECKHART: Let's just go ahead and mark 
the 2007 set as Plaintiff's Exhibit 29, and this has 
a notation on the front "Big Sandy, 2007." 
(Whereupon Plaintiff's Exhibit No. 29 was 
marked for identification.) 
THE WITNESS: I think it's important to 
note though, for clarification, that sometimes if a 
shipment is not made based on a release until the 
following year, it could have very easily got into 
the other pile. That's what would have caused that. 
BY MR. ECKHART: 
Q. But Exhibit 27 -- or 29, excuse me. 
A. Is all 2007. 
Q. And, again, prepared and maintained 1n the 
s arne way that you prepared and maintained - - to the 
extent that you prepared documents that are part of 
those, or that you received them, and they were 
prepared by the Customs' broker, Native Wholesale, 
they're very similar to the documents you've looked 
at before? 
A. Correct. 
MR. ECKHART: And then just to complete the 
last set of 2008, Big Sandy, which is marked as 
Plaintiff's Exhibit 30. 
/ / / 
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(Whereupon Plaintiff's Exhibit No. 30 was 
marked for identification.) 
BY MR. ECKHART: 
Q. Again, this 1S prior to August 12th, 2008. 
A. Correct. 
Q. I'd like the record to reflect that, in 
each instance -- and I'll ask you the question 
specifically -- in each instance, the last several 
groups of documents we talked about, you've paged 
through and looked to see if they were from that 
year that is indicated on the top; is that correct? 
A. That is correct. 
Q. And, again, with regard to Plaintiff's 
Exhibit 30, which is the 2008 Big Sandy releases, 
again, these documents are similar to the documents 
that we looked at in detail earlier on, prepared or 
received by the Foreign Trade Zone prior to 
August 12th, 2008? 
A. That is correct. 
Q. Do any of your records, wi th regard to your 
dealings with Native Wholesale, indicate the 
ownership of the product when it is in the Foreign 
Trade Zone? 
A. Everything I have reflects Native Wholesale 
Supply. 









 Q. So as far as you know, Native Wholesale 
2
 Supply is the owner? 





 Q. You indicated before that I didn't ask for 
6
 documents relating to the entry of product into the 
7
 Foreign Trade Zone; correct? 
A. That's correct.8
 
Q. Is it your understanding -- or what is your9
 
10
 understanding regarding the volume of product 
11
 entering the Foreign Trade Zone now versus what it 
12
 was before August 12th, 2008? 
A. Again, I would have to just give you a13
 
14
 guesstimate. I can't give you an accurate figure 
15
 because I don't have that with me. But to the best 
of my knowledge, it has gone down. I cannot tell16
 
17
 you how much though. It has definitely depreciated. 
18
 Q. In terms of the amount of inventory you 
19
 have on hand, can you give me a rough estimate of 
20





Q. 8,000, excuse me. I'm sorry.23
 
A. I would love to have 80,000 if you can find24
 
25
 me another client. 
__••••••••~·.. • •••~.~••••••_ •••••••••••••••••n ! 









 Q. Is the inventory less now than it was 
2
 before August 12th, 2008? 




 would say it is down slightly, not considerably. 
Q. Do you know what trucking company or common5
 
6
 carr1er is being used by Native Wholesale to ship 
7
 product into the Foreign Trade Zone? 




 couldn't tell you which one in particular. 
10
 Q. I know I saw some, I thought, some J.E. 
11








 A. No, no. With most of my customers, 
16
 economics dictates who they use. 
17
 Q. The cheaper, the better? 
A. As long as the service is good.18
 
19
 Q. If there were some kind of damage to 
20
 products while it's within the Foreign Trade Zone, 
21
 whose responsibility is that? 
A. It depends on if we determined that it's22
 
23
 damaged at the time we receive it on the -- you 
24
 know, when it comes ln on the entry, then of course 
25
 that would be the carrier's responsibility. 
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If, let's say, something happened where1 
2 something got wet or forklift pulled through it, 
3 that would be our responsibility. And the main 
4 responsibility is to make sure we report to Customs 
5 that it is short because of the damage. We have 
6 never had a damage for Native though that we've had 
7 to pay. 
8 Q. Let me just double-check here. I think 
9 we're done. 
10 Do you deal with a Customs' office here in 
11 Las Vegas? 
12 A. Yes, we do. 
13 Q. And if you were trying to get documents 
14 from Customs particularly, for instance, relating to 
15 the period of time before December 29th, 2003, would 
16 you go to the local office first? 
17 A. Before 2DD3? I honestly can't tell you if 
18 they would have maintained them here or down there. 
19 Q. What do you mean "down there"? 
20 A. In L.A., for the district. 
21 Q. I see. Is there any particular person that 
22 you deal with at Customs? 
A. Inspector Farr, F-A-R-R, or Inspector23 
24 Fuller, F-U-L-L-E-R. 
MR. HANSEN: Can I get a copy without all25 
n ·"··"__ • • _ •••_ ••• • _ '. • -.••_ ••••_.-. ,._ ,. 
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THE REPORTER: Certainly. 
BY MR. ECKHART: 
Q. With the exception of the invoices that you 
send to Native Wholesale on a monthly basis and the 
checks that they send you, are there any other 
documents that you have relating to your 
relationship with Native Wholesale? 
A. 
Q. 
Not to my knowledge, no. 
I mean I didn't specifically ask you for 
invoices, but I think I intended to get, under the 
document production request, all contracts or 
agreements or documents relating to such contracts 
or agreements for storage, handling, receipt or 
shipment. 
So I'm just wondering if there is a 
payment -­ and I don't necessarily need every 
invoice. What I'm thinking is do you have any kind 
of summary payment records relating to this 
particular customer such that would display paymenots 
over a period of time, say a spreadsheet or 
something like that that you can produce? 
A. Yes, I do. 
MR. ECKHART: Can I ask you to provide 
that? I mean I'm not sure what the proper protocol 
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1S. Can it be provided to the court reporter as an
 • 
2 additional exhibit to the deposition? Is there some 
3 way we can do that? 
4 Or I need something from her that indicates 
5 that it's a record that we talked about at the 
6 deposition that she didn't produce because I didn't 
7 specifically ask for it. 
8 MR. HANSEN: Yeah, we can provide that as 
9 the next-in-order exhibit. The, summary. 
10 THE WITNESS: Now, would you only want that 
11 for, say, a year for record purposes or review 
12 purposes? Because I can't tell you how far back I 
13 can go on that. But I do know I can give you the 
14 last - ­ our records for Customs are three years on 
15 account payables and receivables, so probably not 
16 more than three years, if that would be adequate. 
17 BY MR. ECKHART: 
18 Q. That would be fine if you can produce that, 
19 and then if I could get one of your invoices, and I 
20 assume you keep copies of the checks or some kind of 
21 record of the payment? 
22 A. It would be on that spreadsheet that I 
23 would send you. 
24 MR. ECKHART: The reason I ask for a copy 
25 of the check, I would like to know who's signing the 
LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595 
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checks, at least for at the present time. 








MR. HANSEN: and an exemplar of payment. 
THE WITNESS: I don't think I would have a 
copy of their check, unless I got a current one; 
mainly because of the fact, when we get it in, it's 
entered into the computer, and then it is deposited 
in the bank, and all we show is that NWS, so much 
amount, and the check number. We wouldn't show a 
copy of the check. 
BY MR. ECKHART: 
Q. Well, I can ask Native Wholesale for that 
then. But if you could give me an exemplar invoic.e, 
however, I would appreciate that too, that and the 
spreadsheet indicating the payment record over the 
last period, for what period of time you have. You 
said three years probably, and that would be fine. 
If that could just be directly you can provide it 
to your attorney, and then he can get it to the 
reporter, and we can make that Exhibit 31. 
THE WITNESS: Any objection to that? 
MR. HANSEN: That would be fine. 
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MR. ECKHART: We'll make that Exhibit 31.1 
2 I think we're concluded unless your 
3 attorney 
MR. HANSEN: That's fine. And then as far4 
5 as the reading of the transcript, forward it to me, 
6 because I am ordering a copy, and then I'll provide 
7 it to my client for signing. 
8 MR. ECKHART: And there is - ­ essentially 
9 she has 30 days to read and make cor.rections and 
10 sign; is that correct? 
11 MR. HANSEN: I think it's 30 days. 
12 THE WITNESS: I think you know that we 
13 usually respond immediately. 
14 MR. ECKHART: Yes. I would ask, if at 
15 all - ­ you know, just a courtesy - ­ and I do 
16 appreciate your quick response in the past, but if 
17 you could give this a priority simply because I have 
18 some upcoming court dates, and this information I 
19 would like to be able to use it for those for court 
20 hearings in mid-January, and I assume that that will 
21 be fine with your schedule. 
22 Thank you very much. Appreciate your time, 
23 Ms. Tornberg. 
24 THE WITNESS: Thank you. 
25 
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(The deposition	 concluded at 3:30 p.m.) 
-000­
(Whereupon Plaintiff's Exhibit No. 31 was 
received and marked on December 1st, 2008, for 
identification. ) 
I~ 
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17
 I, JO ANNE TORNBERG, deponent herein, do hereby
 
certify and declare the within and foregoing
 
18
 transcription to be my deposition in said action;
 
under penalty of perjury; that I have read,
 
19
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licensed Court Reporter, Clark County, State of 
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taking of the deposition of the witness, 
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thereafter transcribed my said shorthand notes into 
typewriting and that the typewritten transcript of 
said deposition is a complete, true and accurate 
transcription of said shorthand notes. 
I further certify that I am not a relative or 
employee of an attorney or counsel of any of the 
parties, nor a relative or employee of an attorney 
or counsel involved in said action, nor a person 
financially interested in the action. 
IN WITNESS HEREOF, I have hereunto set my hand, 
ln my office, in the County of Clark, State of 
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57:5,594:1,2,5 50081 :2 63:18 
94:22 541886:23 8/4/200863: 11 
264:1896:1,5 553:18,19,21,22 80,000 100:21 
26-foot 50: 19 5687:15 100:24 
61:7 562887:16 800100:20 



























33: 11 8:22,23 
9:11 10:5 7th92:15 9/1057:4 
3rd 109:23 704:7 9/1157:4 
3:30107:1 702.288.7200 9/1257:4 
304:22 50:25 2:17 9/1757:4 
98:2499:1,14 714:8 9/1857:4 
106:9,11 71661:3 9/2357:4 
30s29:24 774:9 9/2457:5 








































LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
 
000372
STATE OF IDAHO 
OFFICE OF THE ATIORNEY GENERAL 
LAWRENCE G. WASDEN 
August 14,2008 
Via Facsimile to (702) 361-1446 and 





Nevada International Trade Corporation
 








Vice President, Client Services
 
Nevada International Trade Corporation
 




Las Vegas, NV 89119
 
RE: Stare ofIdaho v. Native Wholesale Supply Company 
Dear Ms. Tornberg and Mr. Anderlik: 
Today, the State of Idaho and the Idaho State Tax Commission filed suit against Native 
Wholesale Supply (NWS) regarding NWS' shipments of millions of non-compliant, contraband 
cigarettes into the state of Idaho, in violation of Idaho's Tobacco Master Settlement Agreement 
Complementary Act (Complementary Act)' and the cigarette tax laws found in Chapter 25, Title 
63, Idaho Code. The Complementary Act prohibits, in part, the sale of cigarettes into Idaho that 
are not certified for sale by the Idaho Attorney General, pursuant to the provisions of the 
Complementary Act. I have enclosed a courtesy copy of the Complaint filed against NWS. 
We appreciate the cooperation and assistance during our initial investigation shown by 
the Nevada International Trade Corporation dba Foreign Trade Zone #89 (NV FTZ). However, 
we remain concerned that despite NWS receiving notice of its violations of Idaho's laws on June 
__IIIIII!!~~~I~TilhiieIllliCilio~ll1plementaryAct, as amended, is codified at Title 39, Chapter 84, Idaho Code. 
EXHIBIT Consumer Protection Division 
Len B. Jordan Building, Lower Level, P.O. Box 83720, Boise, Idaho 83720-0010
 
Telephone: (208) 334-2424, FAX: (208) 334-4151











Page 2 of 2
 
10, 2008, NWS proceeded to direct two subsequent shipments of non-compliant cigarettes into 
Idaho on June 12, 2008, and July 21, 2008. 
We respectfully request that the NY FTZ immediately cease facilitating the release and 
shipment of cigarettes of non-compliant manufacturers and brands to Idaho. Section 3(c) of the 
Complementary Act provides that it is unlawful: 
To acquire, hold, own, possess, transport, import, or cause to be imported 
cigarettes that the person knows or should know are intended for distribution or 
sale in the state in violation of this subsection (3). (Emphasis added.) 
We believe that the NY FTZ may be in violation of the provisions of this section by 
releasing shipments of non-compliant cigarettes into Idaho. NY FTZ's actions in facilitating 
these shipments may also constitute aiding and abetting in the shipment of contraband product 
without the proper reporting and taxing required by law of the cigarette manufacturer. 
We sincerely hope that the NY FTZ will immediately cease facilitating the shipment of 
contraband cigarettes into Idaho. The Idaho Attorney General maintains a Directory of 
Compliant Tobacco Manufacturers and Brand Families on our web site at 
http://www2.state.id.us/ag/consumer/tobacco.htm that will assist you in determining if a brand is 
compliant. 
Your immediate attention to this matter is appreciated. Please feel free to call me if you 
wish to discuss this matter. 
~lL~ 
BRETT T. DeLANGE 
Deputy Attorney General 








COM........ CAT ION RES ULT REP 0RT ( AUG. 14. 2~ 12 : 56 PM* * * * * * 
FAX HEADER: ATTY GENERAL CIY LIT
 
TRANSMITTED/STORED AUG. 14.2008 12:42PM

FI LE MOD E OPTION ADDRESS RESULT PAGE 
208 MEMORY TX -------------------- -------------- ­917023611446 OK 22/'1'2 
REASON FOR ERROR ------------------------------------ ­
~:j~ ~bN~N~~E~R LINE FAIL E-2) BUSY 
E-4) NC) FACSIMILE CONNECTION 
STATE OF IDAHO 











DATE: August 14,2008 PAGES (includi:ug cover): 21. 
To: JoAnne Tornberg FROM:: BETH A. Kl:TTELMANN 
Bob Anderlik Paralegal 
FA...X#: 702-361-1446 FAX#: (208)334-4151 
This fax was transm.itted from the Idaho Attorney General's Office. If you did not 
receive the number of·pages listed above. please call Beth at (208) 334-2424 
COMMENTS: 
NOTICE' This menage is intended only for the ase of The individual or enthy to 'Which it is addressed 
and may contain inrormation that is privileged., confidential =d exempt from disolosure under applicilble 
law. If the reader of This notice is nOl: me intended recipient or the employee or agent responsible for 
delivering the message to the intended recipienl:. you are hereby notified that any dissemination, 
distribution or copying of this conununication is strictly prohibited. If you have received this 
communication in error. please notifY us im.Jnediately by telephone and retun:>. these papers to us at: the 




U.S. Postal ServiceTM 
I.J1 
Cl CERTIFIED MAILTM RECEIPT 






Cl Certified Fee 
Cl 
Cl Return Reciepl Fee 
(Endorsement Required) 














~ SentJ~anne Tornberg NITCO FTZ 1/89 
r'- ;;r~~:t::"to~:;····POB~·;;··9·8·076······················· . 
citY;siai,;;ZIP+4········································· . 
Las Vegas NV 89119 
PS Form 3800, June 2002	 See Rev ,seior Instructions 
SENDER: COMPLETE THIS SECTION 
•	 Complete items 1, 2, and 3. Also complete 
item 4 if Restricted Delivery is desired. 
•	 Print your name and address on the reverse 
C. Signature
so that we can return the card to you. 
•	 Attach this card to the back of the mailpiece, 
or on the front if space permits. 
D. Is delivery address different from item 1? o Ves 
1. Article Addressed to: If YES, en!.er delivery address below: ONo.":.~:; 
Joanne Tornbeng, President 
Nevada Internat~onal Trade Corp . . '-,'1
Foreign Tradetkme 1/89 
P.O. Box 98076"
 
Las Vegas N~ 89119
 3. Service Type
 
..­ ~Certified Mail D Express Mail .;.... o Registered D Return Receipt for Merchandise 
o Insured Mail DC.O.D. 
4.	 Restricted Delivery? (Extra Fee) o Ves 
o Agent 
o Addressee 
2. Artic 7003 0500 0001 5167 2805 



























(Domestic Mail Only; No Insurance Coverage Provided) -._----_-.._-------;.---_..-­

For delivery information visit our website at www.usps.COI11® 
! w. .(\ 'l< 
Postage 1$ 
Certifled Fee 
Retum Reciept Fee I 
(Endorsement Required) 
Restricted Delivery Fee 
(Endorsement Required) I 
Total Postage & Fees I $ 
'"	 ~. I"'<~:j'" "''«~'Y ~'~;';;7 -.;.~,,~"" ~,.;.,>w ~-:>i"'~ 





or PO Box No. POBox 98076

ciiy;-Slale;zip:;.:r·····-··-·---··--·----------·········•••..--..•------.-----------.--­
I,as Vegas NV 89119 
PS Form 3800, June 2002 
SENDER: COMPLETE THIS SECTION 
•	 Complete items 1, 2, and 3. Also complete 
item 4 if Restricted Delivery is desired. 
•	 Print your name and address on the reverse 
so that we can return the card to you. 
•	 Attach this card to the back of the mailpiece, 
or on the front if space permits. 
1.	 Article Addressed to: 
Bob Anderlik. Vice-President 
Client Services 
Nevada International Trade Corp. 
Foreign Trade Zone #89 
P.O. Box 98076 
Las Vegas NV 89119 
See Reverse for Instructions 
o Agent 
o Addressee 
D. Is delivery address different from item 1? 
If YES, enter delivery address below: 
DYes 
o No 
3. Service Type 
I( Certified Mail o Express Mail 
o Registered o Return Receipt for Merchandise 
o Insured Mail o C.O.D. 
4. Restricted Delivery? (Extra Fee) DYes 
2.	 Article Nu 7003 0500 0001 5167 2799 
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setter: Natille WhoIesaJe Supply
 Sold To Native Whotnele SIlppIy 
F'OBox214 Purchaser: 10955l.Jlgan Road 
Gowanda, N.Y. 14070 
Penysbul'g, NY, 14129 
Toll F.,.: 1-877-4128-4833 
Place of NlIllve wtIoJesale SUpply Billed TD: NatMl Wholesale Supply
 
_1&: 10955 Logan Rd 10955 Logan Road
 
Perrysburg, NY '4129 VIA seneca NatiDn
 
8e.... Nation Tenttory 0 Shipping Charges Pendin Perrysburg, NY, 14129
 
DESCRIPTION OF GOoDS -'~""-'-'--'--"~-"-"---'-"-"-
Jl8m Code: Item: case: Quantity: PrIce Par Unit: ExtamJon: 
_1070 ~NECAMenthoILtSl~__.._~... ,(5. 102J __ $2~~80.00 __... $.516.00 
1060 SENECA Full Flavor HIl King 60 111 l~ /35 '()2«"ID2~ $516.00 $18~~~.OO ...?~~'* 3 
......100.~_ ..:: .... ~!:~·E-CA ~;~.~~~. ~~.~. ~ . ~~.. .._. ~6~ __...... .'j!. >~'1 ~__'.. ::. .._~~~ 6.00 _..... $~.!~1.2 ..~~__ .S +..2­
1065 SENECA Non Filter H/l King 60 .(3 1022- $516.00 $1,548.00 
. 1066"-S~NECA Full Fiavor SIP 100--- "SO' .----;;-5' 'rJ2~ ."16.00 "--. $7,740.00 ··3-:;:-~'2..-
-"'''1067'' SENEcA'Ligh't'S/P 100·'" .,.- . . '·so "-' /10' ~~2.1' s516.00 .$5,160:00 ..... 
.·~·~~-=.SE~~~ F~li"F~;~;StP. Ki~;L ..~ .._... ~~.~6"- lC~;~ ~~1·~.~~ . ·...··$3,~96.00 ....~~_ 
1009 SENECA Menthol SIP 100 60./8 \02'2- $516.00 $4,128.00........ ... •._.. _ _,.... ...._...... . .... _. _ ..._... __ . .• ..... . .. ,•...._. . ..a. _. ...... _.. ""._.. , ... ... _.••_ .... __ .._. .. ...... ., 
3133 OPAL Mehtnol HJUd 120'5 30 -/5 lD2.~ $292.50 $1,462.50 1.t"2, 
.. 
~ 
10~i-~ENE~~FUII'Fi~;or Hi~'~oo-'''- ··~O ..~.~5	 ;o~~:~o~'''·~~~6.~~''~ ...-=.. $_18,OOO:oO-·';~. 3 
1073 SENECA Light HIl100 60 ../15 1025' $516.00 $7,740.00 
.._._~~;~.. "SENECA'U'nra ~t·H~.~_o.Q-"'" ....~~:~-_ ....~~·.11'~.A5	 j~?-~~:;~~~ .~.~6.()O .._._... ....~i·,74q~Q.·-"· 
---1!'~.SENEC~ Menth!?' H/l1~ ...__612.. s+ 3 v~	 \o2l1"';filh $516~....__$4,128.00..._ 
\02.\ $2,064.001076 ., _. _.. SENECA Menthol ..- ... -.' Lt H/l100.... _--,,,- 60 .. ... /4... . ...•. .. .........$516.00-. .. ......
......... . ._--- ._--- ... ......	 . ..
~--
1077 SENECA Menthol Ultra Lt Hn. 100 60 -! 5 \02,Lf $516.00 $2,580.00 
.. 1068-' ....SENECA..U·!tra ltSfP ;OO's .. --.. _.. 60"·_' j 7'	 ;O2.~ ....... $516',00 ·$'3~612.oci--·
 -- --" .._-' --' -- --' .-'. '---'	 -- --_.. -_. -_.. -_..­
IDAG1546i15 
000379
NEVADA INTERNATIONAL TRADE CORP 
FTZ#89 . 
PO BOX98076 TALLY OUT 
LAS VEGAS, NV 89193 
(702) 361-3422 WAREHOUSE RELEASE 
SHIP TO: ..:...N;.;..A;.;.T~IV...;:;E~W...:..;H..:...O::;.;L==E:.::S~A=LE;:..::.SU::;.;P...:..P--=L:....:...Y _ DATE 8/21/2008 
LOT NO. 
PERRYSBURG NY ACCOUNT NATIVE WHOLESALE 
---~::..;.:..:..;..;;:~.:..:....=.=:::;.,::==----
SHIP VIA: SELF 
---~;.=.:.-------------
Merchandise described hereon is pennitted to be transferred and has 
U.S.CUSTOMS & BORDER PROTECTION NUMBER & ACTION 
been constructively transferred to U.S. Customs and Border Protection 
Territory, under date of _ 
WO1-0581758-0 
ORDER ORDER 




WEIGHTS 1MEASURESPKGS. DESCRIPTION 
183 CS CIGARETIES 
Bal. Fwd. 183 
Pes. Out 183 
Balance 0 
-
Signature ,./.J!I< YC--/' Firm Name _ SEAL N0.4802800 
\~ // 
Goods received must be c~cked at time of delivery or Warehouse will not be responsible for damages or shortages. Drivers
 
are Instructed and have no authority 10 make delivery of C.O.D. shipment to custome~ without payment in full of the
 
charges. Any adjusbnents must be made through our offices. This shipment Is tendered and received SUbject to the terms
 
and conditions of the Receiving Carrier's Uniform Bill of Lading, effective June 15, 1941. This receipt in NOT
 
NEGOTIABLE and If the shipment is consigned TO ORDER must be extlanged for the Company's Uniform Order Bill of Lading.
 
'IMPRORTANT. WAREHOUSE MAXIMUM LIABILITY IS 12.5 CENTS PER POUND AS OUTLINED IN FOREIGN TRADE ZONE TARIFF NO.1 
"WHITE-QRIGINAL "GREEN-U.S. CUSTOMS & BORDER PROTECTION 
IDAG154616 
000380
VIULl LAW Ur~lC~~ 
......... ..... ......... ...,..., .l.W. "oJ
 
Law Offices of Leonard Violi, LLC 
, 910 East BonorJ. Poet Road. 
MamaX'onec~, New York 10543 
Tel: 9:1.4.698.6200 Fax: 914.698.6207 
MObile 914.610.0236 
August 14, 2008 
VIA FAX and REGULAR MAIL 
JoAnne M. Tornberg 
.President, CEO 
Nc;;vada Intemational Trade Corporation 
662·0 Escondido Street 
Law Vegas, Nevada 89119 
Nitcoftzl@aoLcom 
Re: t-Jative Wholesale Supply Co. 
Dear. Ms. Tomberg: 
This office represents Native Wholesale Supply Co. (''NWS'') a current 
customer of the Nevada International Trade Corporation, Foreign Trade Zone #89. This 
lettet' is being provided to advise and assure you that NWS complies with all applicable 
laws and regulations to which it believes it is subject. In addition, please be advIsed that 
NWS will no longe(' be requesting NlTCO to ship or arrange for the shipment of 
cigarettes to either New Mexico or California. 














~7&£I'"Ik~~OLO!.SON ATTY-IN­ r.J 
'. 02 -7005 8/20/08-~~( ~ .... 
r:J 'rn') ~ _'7' ':I')
 
29~ BRbKER GOVT. AGENCY use
 
LaT# ~ES REF#lOSS2 
1 020 6 
1 021 9 
1 022 11 
1 023 7 
1 024 61 
1 025 59 
1 026 20 
1 027 10 
c: 
....IlIIOrII:RcdUdIOnAc:tNak8: TNa.... *".. llHIleclm___ 
inI'lM'lhIIfOIt__ eDllllnlllOll Oflilt c:a"lIG ....eIIIII:Ihft lnelllbllttfor 
U.S. DEPARTMENT OF HOMElANO SECURITY
 
Bureau of Customs and Border ProteGtion
 
ENTRY/IMMEDIATE DELIVERY 
PAGE ·1 OF 1 
PAPERLESS ENTRY 
GENE· C MACK, CHB 
22SSA RENAISSANCE DR STE 32 
LAS VEGAS-NV-89119 CST: 740 
702 895-7005 W01 
,,1:I'ft 1tZ.1, 1Go.... HUZ, 1~ ABI 
Z. B.S:1el ....... KY DAlE
 4.t:NTK'I' HlMBI!ft"~'nPI:~ 
, 




1'.1lI'OIll!A0' RECORQ lIllIE 
NATIVE WHOLESALE SUPPLY CO 
10955 LOGAN RD 
PERRYSBURG,NY 14129 
SUPPLY CO 
U. LOCAl1ON 01'12.l:IIRRERCOIlE 
Z179 FTZ 89 - NEV.NAT'L TRAD 
••VEIlIS. CQDilIIIAlIli 
FTZ0089 , ,,,;,0,NII/lmIOR 1a. "'TAL VALUE 
2S 548 
"~OF~ 
183 CASES OF 
l/Z,~_NO. 2A.H.a.~1tDo_III'QUANTtlY 2f. MAHUFMNRER 11>.26.~Z1·rmw 
I-.A •-_••. '1 '1 ~f"Il.C::_v Ion1-81, ICA 
28. CBPUSEONLY 
infvnn;,lill'll 11; ;aecum8, the bond i8 lIUfIic:itri" we!. and QIl'ICnt. INId tNt aD 
I hcnby maIco ~oalIon for ~mnm..ut. cIeINwry. ,~tiC lIle lINve -
~n:mem rA18Cffl Pllt 142hlMl Donm IIIIIl. D OTHER AGENCY ACTION REQUIRED, NAMELY: 
ACT 
D CBP EXAMINATION RiQUIRED. 
D ENTRV REJECTED. BECAU$e: 
DELMlRV SIGNATURE DAteI
AUTHO~~; 
ELEt:'I'RONIC ENTRY RELEASE NOTIFICA'I':t()N 
PORT OP" LAS VEGAS, NV 
I CRRTIFY THAT PROPER RELEASE FOR. ~rnI S 
CARGO HAS BEEN RECEIVED FROM US COSTO 
COMPANY GEm: MACK LAS VEGAS 
MS 
tyryORIZ~J~ZICIAL KAY ROLOFSON 
P'JL J 'A L DATE . 8/20/08 

































































































































































































































































































































































































































































































































































































































































U.,JI ..1."-" L-U"-'U ..I.--,.--'U 
INVOICE/BILL OF LADING NATIVE NATION INVOICE ". 1070B 
Datil 01 Sill Shlpptd Dati!: 
Seller: Native Wholesale Supply	 Sold To Native Wholesale Supply
 




 Perrysbllr'!3. NY. 14129 
Toll Frve: 1-a77~28...a33 
Place of Native WholeNle Supply BlIIed To: Native WtIOJB&El'e Supply
 
ash!: 10955 Logen Rd 10955 Logen Road
 
Perrysburg. NY 1~ 129 VIA Seneca Nation 
SGOGC<l Nation Torrltory LJ Shipping Charges Pending Perrys.burg, NY, 14129 
DESCRIPTION OF GOODS
 
Item Code: Item: Case: Quantity: Price Per Unit: Extension:
 
_~4-~ SgNEC~Mentb~~It~§U:!.~1P_1 ..._~O ..__. >(3_ __.$51?O~_. $1~548,O~._.o.~ ... 
~,.~ENEC..AUltraLtSfP King. 60)3 $518.00 $1,548.00 
4o@60' SEN.ECA Full Flavor H/L King~0·31~1'~DIII1II$~1~.OO ... $15,48000 
._4J8~~. SENE.c?A.I:i9..~n~~~in9.-__.. _ ___.~Q..._.-!15. §5~.§:.Q<? J!.,740.00 ~_l"3 
.a.ooa· SE~ECA Menthol HIL ~~ng . 60.../8 $516.00 $4, 1~8..00 
GJ08S ~ENE~A. Non FilterH/~ Ki~g. 60 /10". $~~6.00 $5,160.00 
:; .-::~-_:_~:~~~;:;;:~~o~~i";~:~:;::---~~~:~~ 
~8 SENECA Ultra USIP 100'5 60 /8 ..• - $-5~-6.00 . $4,128.00 . 
._._~ __§§.!'!E.~~.Fu~£!~vorS/~~i~_ 601j§ ._~.E.!~.Di~. $7/49·0~ __ 
~.. ?ENE~AMentholLt SIP 100. . 60 110 8i $5.16.00 $5,160.00 
~ OPA~ Menthol Lt HlLid 1.20'S ~~ I a "$29~.50 $2,340.00 
__~~___ ~.5NEC~ul\_~la~ort!.~100 60 -(~Q .__$51?,~~ .. $~.~64.0.~.~.~t-32-
~~.·_SENE(;,A.LightHIL100 60 115~516.~O_ $?!740.09.
 
SENECA Ultra It H/l100 60 /10 $516.00 $5,160.00
 
SENECA Menthol H/L 100 60 \\ \"1./15 _;:' $516.00 _.E.?49..,p2_
 
.' ~.. '--~E~-E-~~ ;"'::th~;Zt-HfL~~~~ '~;"i \.qAo~~---$51~~OO..~~·· .. _~5".6.o.:00,.+3 
as'S Seneca U~ht H1l120's 30 ... 11 0 ~J $2.92.50... . $2,925.00 . 
_~_O_'...._._O_~A_L_F_ulI.F_la_vor_~IL!d ~~9~.~. ~o_.. 4. __.lL._$292.50 __ ._~_2,~O.OO._.., 
~ilf'3l OPA~ Ultra.~tH/Lid 120 30 .. 10 .•... $2~~.50 .... . .. $2,9~5_00
 
iSles OPAL Menthol H/Lid 120'5 30 /5; $292.50 $1,462.50 \-t'{
 






..,_ ......... ' -_ ......... .... -......... ---- _. 
DESCRIPTION OF GOOOS . 
Item Code: Item: case: Quantity: Price Per Unit E~nslo": 
Total Cases Dellvell!d 
Total Cart0l18 Dellve-d 
.~ 




Add One ell:tnl handling unit to 




Total SUCks Delivered 2970000 Units 8.3 Discounts $0.00 
CONOITION OF SALE Total Weight {Lbs) 11256 TOTAL THIS ORDER $129,124.50 
THeSE GOODS HAve BEEN SOLO TO PLJRCHASER AT THE SENECA NATION TERRITORY. THEY ARE FOR DELIVERY ONl.Y AT 
SENECA NATION TERRITORY AND MAY BE TRANSPORTED 9Y PURCHASER, ONLY AT SENECA NATION TERRITORY OR TO THE, 
TERRITORY OF ANOTHER NATIVE NATION. THE 00008 SO SOLO AND DELIVERED ARE ONLY FOR 'TRANSPORTED RESALE TO 
DISTRIBUTORS AT SENECA NATION TERRITORY OR SUCl-1 OTHER NATIVE TERRITORY TO WHICH THEY ARE TRANSPORTED. 
Purchaser's Signature x .__._...._._ 
ACKNOWLEDGMENT OF DELIVERY AT THE POINT AND TIME OF SALE 
Puretlllse(s signature below "araby IiIcknowtedges delivery and re<:elpl of the above described !loods at SENECA 
NATION TERRITORY on this __day of .2008 
~~rchaser'!1 ~igna.l~~_~:._==- __ ..:::-==-:. ===:__ =--. ..__ . .__'.. 1?709 
BILL OF LADING: '{prOduct cia": 851 JProdu~t: TObaccol[Stacka~ 
TRANSPORT AUTHORIZATION L!..... .. __ '. -...__. . _ -__ ." 
Purchaser's Transport Destination Purchaser's Transporter: Transporter InformatIon: 
Native Wholesale Supply SELF Volume DIsc:. TI'llCIaII: 
10955 Logan Road Shipper Pro#: 
Web Address: 
Perrysburg. NY. 14129 Please allow li to 7 daYII for Shipping 
(does not Include holidays or W9fJke1Jcfg 
Purchaeefs ~Ignature below I'lereby authori%ell and directs tile transponBr lQ lranspon Purt:hue~5 gQOds. which nEive Deen purchased at 
Seneca Nation Territory. 10 Purc:h8SEl~G Transport Destination 9S :lei forth aboVe. 
Purchaser's Signature x 
VERIFICATION OF ARRIVAL AT PURCHASER'S TRANSPORT DESTINATION 
Purchaser's Transport Destination Tribe __..__..__ .__.. ...__....__....__" State __'.__ 
Dale Arrived at Purchaser's Transport Destination I II . .-----.--."-.,,.-".--- .­





NEVADA INTERNATIONAL TRADE CORP 
FTZ# 89 TALLY ou-rPO BOX 98076 
LAS VEGAS, NV 89193 
(702) 361-3422 WAREHOUSE RELEASE 
SH IP TO: ......:N...:.;,A...;..T~IV.:....:E=-W.:....:...;..H:...=O:...=L~E=SA:....::L=.:E:-S=-U::..:P.....:.P-=L~Y _ DATE 9/19/2008 
10995 LOGAN RD LOT NO. 
PERRYSBURG NY ACCOUNT -.:..N.:.:..A:..:.T...:...IV:..:E:-W.:....:..:..H.:.,:O:..:L:.=E:..:::S.:...;A:,:L:.:::.E _ 
SELFSHIP VIA: ----=-=::.;....-------------­
U.S.CUSTOMS & BORDER PROTECTION NUMBER & ACTION
Merchandise described hereon is permitted to be transferred and has 
been constructively transferred to U.S. Customs and Border Protection 
Territory, under date of _ 
W01-0581801-8 
ORDER ORDER 




WEIGHTS / ME.A,SURESDESCRIPTIONPKGS 







dJ . 7-J..~-P~ ( ..:;1 to <jJ / -,y "'"PtA . SEAL NO. 4802738
Signature ~~ Firm Name-'"~-,-"t:-_~...;....:c-,-..e.~ _ 
Goods received must be checked at lime 01 delivery or Warehouse will not be responsible for damages or shortages. Drivers 
are instructed and have no authority to make delivery of COD. Shipment to customers without payment in full of the 
charges. Any adjustments must be made through our offices. This shipment is tendered and received subject to the terms 
and conditions of the Receiving Carrier's Uniform Bill of Lading. eflective June' 5, 1941. This receipt in NOT 
NEGOTIABLE and if the shipment is consigned TO ORDER must be exhanged for the Company's Uniform Order Bill of Lading. 
·IMPRORTANT WAREHOUSE MAXIMUM LIABILITY IS 12.5 CENTS PER POUND AS OUTLINED IN FOREIGN TRADE ZONE TARIFF NO.1 





FQI'm~tc:lU.S. DEPAR.TMENT OF HOMELAND SECURITY OMS .... 1~1!;-',IO.i> 
Bureau of Customs and Border Protection 
ENTRY/IMMEDIATE DELIVERY 
PAGE 1 OF 1 
PAPERLESS ENTRY 
GENE C MACK, CHB 
2255A RENAISSANCE DR STE 32 
LAS VEGAS-NV-89119 CST: 740 
702 895-7005 WOl 
'9 C~~ 1~!, "2,16, "~.22. 142:14 
2. B..ECTEC EroITR'Y DATI; 3. E!'lTIn'TY!>E COOEINAM! 
P9170B 06 F.T.Z. 
6. SINGL! TRANS. BOND 7. BROKE_PORTER FILE NUMSl;R 
05-B1801 
a. CONSIl;NEI: NUMSER 
16-1609830 
".IMPORTl;R O~ RECORO NlIMe 
SUPPLY CO NATIVE WHOLESALE 
10955 LOGAN RD 
14129 PERRYSBURG/NY 
'3. VOYAGOIFl./l;KT/TRI1' 1'4. LOCAllON OF l;OOO:l-CODE(5)INAME(S) 
Z179 
17. MANIFEST NUMBER '0. G.O. NUMBER 
l>..HT ·"":toI IO'Tl:'r'l 




9 IM/'ORTER NUMBS\ 
6-1609830 









'2. CARR'ER cooe 
FTZ 89 - NEV.NAT'L TRAD 
16,ye~a COOOINAtoIe 
FTZOO89 
16 U.S. POIn OF LANDING ". TOTAl. VAl.VI; 
3S 697 
20. DE:SCRJP'TION OF ~CHANOISe 
268 CASES OF CIGARETTES 
?F;R 
21(. H.S. NUM6~72 rrlBUAWB NO.2'.ITlBUAWB Zl. MANIFEST OUANTITY ~.lI.ANUFACTURER10,25.COM~COOl;
 
N( 'N 1"1<' TV
 1r<J:l,?4()??O~()nO ~RTV71 '7F;ng.c: 
I herlOby m"k6 application fo/ Bnl/y/immediate deliVery. I certify lhallh.. above 28. CBP USE ONLY 
informalion i~ 8celX1lllO. rho: b'md i. 6ufficiBnl. valid. and current. and that an 
reqUiremenl~ of 1 II CFR Par1142 have been mel. D OTHER AGENCY ACTION REQUIRED, NAMELY: 
" 
~APPLI~ 
flJ }AKAY ROLOFSON ATTY-IN­<:::... .AA -/'HON~N~ lOAm 9/17/08702\{ 5-7005 
>:;'\Y hn? ~,.? 






























D CBP EXAMINATION REQUIRED.
 
D ENTR.Y REJECTED, BeCAUSE:
 
DELIVERY ISIGNATURE OATE 
AUTHORIZED: 
ELECTRONIC ENTRY RELEASE NOTIFICATION 
PORT OF LAS VEGAS, NV 
I CERTIFY THAT PROPER RELEASE FOR THI S 
CARGO HAS BEEN RECEIVED FROM US CUSTOMS 
COMPANY GENE MACK LAS VEGAS 
UTH~~~G ?FFICIAL KAY ROLOFSON 
~ ""-.A\.J )aJ~ DATE 9/17/08 
Paperwol1C RecNcllon Al:t Nodee: TIllS In,onnaaon 1$ neeCle12IO 12elennlnelhe ll~j51~~Of~~f to Ole Unlled Slal~s BodlO provide llle neceSSBIY 


































































































































































































































































































































































































































































































































































































Pi~GE 02NWS11/05/2008 17:08 17155325137 
INVOICE/BILL OF LADING NATIVE NATION INVOICE # 111)03 
DmofSale D6-Nov-08 Shipped Date: 
Seller: Natl'iC Wholesale Supply Sola To Native Wholesale Supply 
Purclla811r: 10955 Lagan Road 10955 Logan Road 
Perrysburg. NY 14129 Perrysburg, NY, 14129 
Seneca Nation Territory at Seneca Nation Territory 
Place of lIIi1livll Wholesale Supply BiIIlKI To: Native Who'BSa~ Supply 
sale: 10955 Logan Road 10955 Logan Road 
Perryaburg. NY 14 129 VIA Seneca Nstion 
Seneca Nation Territory LJ Shi ping Charges Pendin Perrysburg, NY, 14129 
.. 0--"0_- , __"' .. ,'~._,. __ . ",_..__" '.o___ ••__"'." ___,,~' ,-- ­
·Not affiliated with the S9"8Ca Nation I)' Indians overnmllnt" 
DESCRIPTION OF GOODS 
Item Code: Item; Pack: Quantity: Price Per UnIt: Extension:
 
3134 OPAL Menthol Lt H/lid , 20's
 30 ./ 5 103'1- $292.50 $1,462.50 ~'+-l-n..... 
(
3132 OPAL Ultra Lt H/Lid 120 30 "15 \0"\ ~ $292.50 $4.387.50
 
3131 OPAL Light HlLid 120'5
 30 /15 [0'0\(.,' $292,50 $4,~87,SO~~--=l-t"Z­
3130 OPAL"Full FlavorH/Lid 120's 30 ./ 15 ICo'-t I $292,50 $4,387.50 
0."-' ',. - -" 
60(10' \o'-{I $516,00 $5,160,001077 SENECA Menthol Ultra Lt H/L 100 
60 :3 _;2..15 iD<r 1-lo~;2- $5'16,00 $2.580,00
 
1074 SENECA Ultra Lt HIL 100
 
1076 SENECA Menthol Lt H/L 1DO 
60 .(40 ID'1i. '" $516,00 $20,640:60 32-'H? 0 
,60 30')--"t "40{D~-z,-iDlr3 $516,00 $20,640,00 ~Z 'r b 
- .....~ .. . ." 
1073 f)o~NECA~ig~t H/L 1~~,
 
1072 SENECA Full Flavor H/L 100
 60 ' , "40 I(}"\~ $51600 $20,640,00 32-'\"80 
060 /10"0 )'1$51'6,00 $5,160.001068 " 'SENECA Ultra Lt SIP 100's ., .... .. 
60 .(20' '\0'--10 '$'516,00 $10,320.001066 SENECA Full Flavor SIP 100
 
80 'js \OLI;" $516,00' 0 $2,580,00 '
'1065 SENECA Non Filter H/L King
 
1064 SENECA Menthol Lt H'tL King
 60 '1- \ './5 io<t' ~ loLI1$51'6~OO ' $2,580.00 
60' -/40 ' \O'-I"~ $5'16,00 $20,640.001060 SENECA Full FlaVor H/L King
 
1055 SENECA Light SIP King





















NWS11/05/20B8 17:08 17155325137 
DESCRIPTION OF GOODS
 
Item Code: Item: Pack: Quantity: Price Per UnIt:
 
Total Quantity Delivered 270 Add one eX1na handling ulllt to
 SUbTotal $126,145,00
Total Cartons Delivered 14,700 any fl"illction of the whole number. 
ShlJ>Plng $0.00 
Total Packs Delivered 147,000
 
Units 9.0 Discounts $0.00
Total Sticks Delivered 2,940,000 
Total Weight (Lbs) 7128 TOTAL THIS ORDER $128,145.00 
CONDITION OF SALE All prices 1M US DOllars 
These goods have been sold to Purenaser at the Seneca NliIllon Territory. They lire for Clefl\'ery only at Seneca Nation Territory and may be 
transported by Purcl'\aller, only at Seneca Nation TerritoI)' or to the TelTllory of another native "Illion. The SOOCls so sold and delivered BOil only 
for transported resale to distnoute" at Seneea Nalion Terr~cry or such other Native Territory to whlc=h they are transported. 
Purchaser's SlgnatunJ X .__. ,, . '..__ 
ACKNOWLEDGMENT OF DELIVERY AT THE POINT AND TIME OF SALE 
P~rehaser's signature below hereby ackncwledges delivery and receipt of l!'le above described goods at SENECA 
NATION TERRJTORY on this __cay of ,2008 
Purchase(s Signature
.~-._­.,-_..,--_.. _--_.. x --_..._--_.....---_ ... _-­--- ---'-- ­r.:::-'" ---- ...- .....---.....----.....----.._. '·'-11BILL OF LADING: 
I!Product Class: 8511 Product: TobaccCi) [stackablel,
TRANSPORT A.UTHORIZATION I.. . .... ..... ' .._ .. .. .'. .. 
PIIn;haser's Transport Destination Pu~haser's Transporter: Transporter Information: 
NatIve Wholesale Supply SELF Volume Disc. Track#: 
'0955 Logan Road Roadway Prof: 
Web Addreu: 
Perrysburg. NY, 14129 Please allow 5 to 7 days for shippinEi 
Tracking Ph' (closs rrot fnclude hoflclays or weelre.nds 
Purchase(& signature below helllby authorizes end directs tho transporter to transport Pun:heeer's goods. whiCh have been purchased at 
Sl!lr\eC8 Nalion Terrhory, to i"urel'\ase(s Transport Destlnlllion as set forth above. 
Purchaser's Signature X__.... _..__ 
VER.IFICATION OF ARRIVAL AT PURCHASER'S TRANSPORT DESTINATION 
Purchaser's Transport Destination Tribe ,----_.-._--- State -_..... , ­
Date Arrived at Purchaser's Transport Destination . 1_- .. I 
Signature of person who received at PurchaS4}(s Transport De&linatlon X ... _ 




NEVADA INTERNATIONAL TRADE CORP 
FTZ #89 
PO BOX 98076 TALLY OUT 
LAS VEGAS, NV 89193 
(702) 361-3422 WAREHOUSE RELEASE 
SHI P TO: .....:...:;NA;..;.T;..;.I....:..V..:::E-'W-:.H0.=.......cLE::..S::-A....:..L:.::E:.....;S:.....;U....:..P....;.P_L....;.Y _ DATE 11/10/2008 
10995 LOGAN RD LOT NO. 
PERRYSBURG NY ACCOUNT NATIVE WHOLESALE 
--------'-.;,.,;,.....;..;;..---:.~~._----
SHIP VIA: SELF 
Merchandise described hereon is permitted to be transferred and has 
been constructively transferred to U.S. Customs and Border Protection 
Territory, under date of _ 









PKGS. DESCRIPTION WEIGHTS / MEASURES 
270 CS CIGARETTES 
Sal. Fwd. 270 
Pcs. Out 270 
Balance 0 
/I II I -­ ~. I SEAL N0.4849115 
Signature AI I~- r , ...--­ ~"\.Name =~.--.~'-u;.ft"...,...&---_---_I_----- ---J 
Goods received must be checked at t!m~~~it;er;:rC. Cf S~~esponsible for damages or shortages Dnvers 
are instructed and have no authority to make delivery of C.O.D. shipment to customers without payment in full of the 
charges. Any adjustments must be made through our offices. This shipment is tendered and received subject to the terms 
and conditions of the Receiving Carrier's Uniform Bill of Lading, effective June 15, 1941. This receipt in NOT 
NEGOTIABLE and if the shipment is consigned TO ORDER must be exhanged for the Company's Uniform Order Bill of Lading. 
*IMPRORTANT. WAREHOUSE MAXIMUM LIABILITY IS 12.5 CENTS PER POUND AS OUTLINED IN FOREIGN TRADE ZONE TARIFF NO.1 
'WHITE-ORIGINAL ·GREEN-U.S CUSTOMS & BORDER PROTECTION 
IDAG155699 
000391
Form~dU.S. DEPARTMENT OF HOMELAND SECURITY DM6 .... t:i1~.OO;:i& 
Bureau of Customs and Border Protection 
ENTRY/IMMEDIATE DELIVERY 
PAGE 1 OF 1 
PAPERLESS ENTRY 
GENE C MACK, CHB 
225SA RENAISSANCE DR STE 32 
LAS VEGAS-NV-89119 CST: 740 
702 895-7005 WOl 
,,\;FFI 1~':, 1'2.16. ,.2.22, 142:1£ ABI '1";1'( lo'RTJ 
4. ENTRY NI,IM"!!'R1. ARRIVAL DATe 
10608 06 F.T.Z. ~Ol-0581B66-1110608 
e. SI...GI.E TRANS. 50100 T.IlROKERIIM"ORTeR ~ILE NU'-ISERI~ POR:T,722 05-81866 
8. COI\ISIGNl:E NUMBER 9. IMPORTER NUMBER 
16-1609830 6-1609830 
11.IM~ORn;ROF RiCORO NAME10. Ul.nlM,", CONSIGN~ENAME 
NATIVE WHOLESALE SUPPLY CONATIVE WHOLESALE SUPPLY CO 
10955 LOGAN RD10955 LOGAN RD 
PERRYSBURG,NY 14129PERRYSBURG,NY 14129 
14. ~Ot;A'TlON OF ~OOO&.t;ODE(S)INANI~'2. CA~RlER eoce '3. VOYAGElFltGHTT1RlP 
2179 FTZ 89 - NEV.NAT'L TRAD 
,~. \il;SSEL COOEIN..M£ 
FTZQOB9 
15. V.S. PORT OF' ~AND''''I; , 7. /o\AN'FECT NUIo48iR lB. C.O. NUMBER ,~. TOTAL VALUi 
35,520 
20. OESCRIPTION OF MERCHANDISE 
270000 CASES OF CIGARETTES 
U. HG. NUMBER2'. '~'fI~WEl 22. maLJAWe NO, :z:I. MANifEST ~UANTl"TY 25.CO~ :/.IIl.MANUFAC'TVRERID. 
?70 IRTV?' -'.c;n~c:::1?'40?'OROOO ir'A 
28. CBP USE ONLY 
infonnallon is accurate, tile bond is suftitianl. vll~d. lind current. and that aK 
requireme"l~ of 19 CFR Pll" , 42 have Eleen met. 
I heraby mallEt aPllac~tiD" for "ntrylimmediate doUvory. I ~lIrtify tfwot tho abc".. 
o OTHER AGENCY ACTION REQUIRED, NAMELY~ 
$,r;~~RErIIPPlICA":!, 1\ L __
X..J,,?'(/J j A ~O'y~y~ ROLOFSON ATTY· IN­ ACT 
PHolf~No. I~02 ~5' [7005 IDA'"' 11/06/08 D CBP EXAMINATION REQUIRED•
•n6 '7r.? A~ t7,~., I 
---~ df!:.RE'R~l...<G"-::O-VT~.A~G""""'EN:-:-C=-:Y-:-:-:U-=-S~E------I D'ENTRY REJECTED, BECAUSE:29!'.¥S""IR""~C;.\:t<J.J,IE~R-.JO~R~
LOT# CASES REF#11003 
1032 5 1047 1 
1034 10 DE,lIvERY jSIGNATURE OATI: 
1037 5 AUTHORIZED: 
1040 25 ELECTRONIC ENTRY RELEASE NOTIFICll.TION 
1041 32 PORT OF' LAS VEGAS, NV 
1042 75 I CERTIFY THAT PROPER RELEASE FOR THIS 
1043 102 CARGO HAS BEEN R~CEIVED FROM US CUSTOMS 
1046 15 COMPANY GENE MACK LAS VEGAS 
llU;rH'RIZ~~ j}0FWICIAL KAY ROLOFSON 























































































































































































































































































































































































































































































































































































































































B~/09/2888 15:25 17155325137 - NWS	 PAGE 02 
11l5/B9/2008 14: tl3 171l,~G137 NWS	 PAGE 11l2/03 
SEIO?INVOICElElILL OF lADING NATIVE NATION INVOice *' 
DItI d A. lJ9.May-08	 ~DN: 
s.Ge~ NIlIi\'e V\IhcIInIsJe s~	 IoJCITo ~"'
 
Purvlloetl Nl:i!ltl165 HI~ 9$
 
PO Box 214 i 
Gowwlda, N.Y. 14070	 PIumm~, I~ 838.91 
ToU f,"l 1~71~	 i 
I
 
I"taeil! ttl ~BM~t~ BIW To: J,Af Path .
 
~: 10955 lov-" I\d '0t1tJ 16$ HI;Ilwty P5
 




80Mce Nlillen T~ 0 Shipping Charges Pending Plummer Ie 83851
 
DESCRIPTION OF (J()()DS 'I" ._~
 
Item CoCf@: hm: ea..: Quantity: PFtct per un,,: ExteMilJfl:
 
~,.." SENeCA Full Flavor Hl1:-jOO __ .,~ __.I~".~~_~.oo _ .._ ,,_ $11 .4°O.~9,9-__
 
~ SeNECA Ugttt HIL King 60 v"1S ~, ;.1'68.00 $6,840,00
... ..... .. . .... "'._--,_u"'·_ ..........._..__.._.... l.,\._ .r. '·'·. "_loo' ,..._-­
• ~ ." SeNECA M.Elr!!hol HIlI<l~ . ~...--- ..IS _.~., ~,oo _".. J.2~.OO_~._._ 
•.. ,~ BE..~~CA Llgtlt ~tf. .1.00 .. ' __60__•. ~L~.: ..._~.OO $2,2e~:.9Q __ 
_ ~.~N~~.~ Ultra It S~Jqq!. .•,~._._.(6 ...~)_ ..__~~~cp ....~?gBO,OO ...,,'...._
 
__~ SENECA Menthol SIP 100 , p, • 60../3 ~~.. $456.00 $1368.00~ ,_~,_
.t.. - .,_	 ~ I'. I .-_.~..,..... \ __ 
MiS> _,~~..N~CA Full f~~.or HIl Kins_,., ....._..!.O__,~~5 ~~_.~,OO .. m_..$11,400.~.~_
 
._~ ~E~ECA MQOttrl?'.~.I!8 Lt SIP 10~..•..~~ ~_._~.OO _..~~12.00
 
..._~i_Q~~ Ultro Lt HIli~,120 ._ .~.~ 1 ~..!~~~~L .~..tl00,oQ....._....
 
-mr.r ....~.~NECA Light!:t~ )00 50 ~~~. ~ ~~~__...~.840.00 _~ .._
 
~,; S.~~ECA Ultra Lt ~J!:.. ' 00 . 6.9_ /5 ._..~ S15S:~_. ~~~:.QQ _
 
..' ..~1& S!NE..9." Menthol HI1..1.~.. 60 _.,_ /10 ~:~. ~.OO .,_ f4,560.00 .1.:t3

I	 • 
~.Q~ _ SENI:CA M~~J It Hit. ~~. ,.... ..~_:r.:1P..2..~· $1~~---- ~I.~,~_ 51: 5 
~~: _SENECA ~~.o! Ultra It H/L 1Q9. .... 60 ·1 ~~:qp_ .._ $Q~.~.,Q9_._.~ 
~~ _9.f'~L light Hl\.r~ ~~OIS.~_.i:L-!_.~.,...._ $2,1EO.~_._1--+ 3 ·,.3 









~TRAIGHT Bill OF lAiDll\JG 
IF SINGLE SHIPMENT
~·900t & 1400'- \i 3":"Z@ CHECK BOX BELOW'­
o 
rsH : PREPAID UNLESS MARKED COLLECT 
1111111111111111111111111111111111111111111111111111111~. o COLLECT : . NOT NEGOTIABLE! ORIGINAL70b-.5b71SD 











SHIPPER. (FROM) NEVADA 
b620 






CITY, 5TI\TI;/PROVINCE. ZIPIPOSTAL CODE 
GOHANDA 
CASES 
COD AMOUNT: $ 
o U.S. 
NOTE: Conslgnee'e company ctlGck made peyable 10 the Shipper will be accepled by 
Con-way and forwarded To ahipper unle.s otherwlsG dlreeled 10 do so by Ihe Shipper. 
Notice: unleas me ShiPper cQr11plelea the requirements as proVIded balow, C",ner'$ loablllly ahall be limited a. Slated herein lind In 'tartff CNWY-199. whiCh may lla obla.lneCI by requa.t, C~m~r SIo8!1 In 
no &IIent be IIBble ror loss 01 pro~', inoome, inler~~ a~omey 'eel', or any spscial, incidenllli or contequenUal damagas. Where ltle "'Ie or NMFC claselncalion i. depll"denl on vafU4, shlppefll are reqUired 
to s1a1e ~pecKlc8lry In wrlllnglhe dedared value 01 tile property. For I!Ils purpose the declsred value ollha properly Is herebyl6p9Clfically stated by the Shipper 10 be not exceeding S . 
AI5O, p"rsgraph number 2 on !he revelM side of Ihls BNI of Ladillll ~el;llorth rele""ed ...sIUe lerms and condilions, , 
Camer liability With ,hlpnlent orlglnellng wl1hln the United Stales; Unless 1he Shipper declarea excese value on the Bill 01 La(flng below, I&quesls exces:; liability coverage and paye an 
addilional charge, Can1er'~ maximUm Ilablll1Y la $26.00 per pound par individuallosl or damaged piece wnhln the ahlpmenlib~ubjecllo 5150;000.00 maximum 10lal.ablllty l,er shipment, and provided 
further thai Cerlier's liabili\)' on articles orher lhan new enlclee, Including bUT nol limned 10 used, remanufactured 01 retu I~hed ani<:les, shall nOI exc:e8d len cents ($.1 I) per pound per Individual 
losl or dam~ed pi«Cl wilhln the shlpmenl. And, prOll1ded furthar, !hal Came(a liability on houwhofdgooos and personal effecle shall n01 exceed len cenls ($,10) per POUnd per Individual Illal Dr 
damaged pi~ wilhin th" shipmenL FOor Ihls purPose the declared value of lhe property ie hereby epecilic"lIy staled by the 1hlPPllIIQ be $ and Shipper 'igrees 10 pay an addilional 
charge for 9XcesS IllIlllII(y covarage. TOlal declared value may nOI exceed $650,000.00 per shIPment, 
CliIlTler lIablJlly wl1h "hlpment orlgitlaUnlJ wllhln Canada; Unleaa Itle Shipper E\Q!esa to a Special All",cmen~ d""ll\r.... the velue In the box below and agreea TO pay Ih8 e~c""" liability c~lar9. 
by inilJaling whertl indicQl~L..C3r~efs maxlmvm 1Ia/J1fI1Y 13 CAN$2.00 per pound (vAN$4.41 per kilogram) per Individual OSI or damaged piece wilhin tha shipment. &~bi"cl 10 a maximum lQtal 
liability per shipmenl of CAl'I'li2~l~OO.OD, and proll1l1ee1 fUrlller that Call1efs lIabllhy on articles OIher than new article.>, inch:\dlng bLJI flOl ffmlted ID used, remanuflilC1ured or rslur1:>i~hed "rticllIa, shall 
nOI exceed ten cents .1 0 CAI~ PIlr pound per IndiVJllual IOSl or damaged piece wiItlin Ihe shipment. And. provided lunper, lhal Carnere lIablll!)' on household goods and personal effeGIS sh8JI 
nOI eXC98d len cants .10 CAN und T !nd\vldua.f loel or 12ema eel Ieee WRtlln Ole shic ani. , 
OfMlnlIlllJ""""~~dllolo"':;. ~--::"O"""' .. DAr!' I~.::~. # q1o~ 
16HIPF.ER NO. 
CNNY llll1 
5~ \'3- 08 --
CUSTOMER'5 SFECIAL ~EFERENCE NUMBER 
i -
INTERNATIONAL TRAUf. CONSIGNEE (TO) I 
l LJA rz.. Pp-TH --
STREET 
ESCONDIDO ST ST£: J:;; AJOl!..t1-1 /~!s !-dt» y q 5 --
(TELEPI-lONE) CITY. STATEIPROVINE! ZIPIPo9TAL CODE (TELEPHONE) 
NV 89119 'PIUMME,R-i ;-1) ~3 ~ S, 
WHOLESALE SUPPLY CUSTOMS BROKER I i 
I --
STREET I, --




0 CoN~1 0 Ctm,~9' GUARANTEED RATlMV~1 
KIND OF PACKAGING, D!!SCRII"llON OF AIUlCLES. ·SI>EClAL MAFlI<S AND ExCEP'n(!INS . 
",' . i' .. 'NMF~NO~ 
. ClASS ofl. : ... wEIClHT •... : ... :DE14l31TY ,)1' (S~rCone<:Uon) 
(SUBJeCT TO INSPEcnON /\ND CORREcnON) . . .. ARTICU!S. .. Ib ···Clk~~ 




~ I I --
COD o prepaid REMIT 000 TO ! 
Fee: o Collect ! --o Canadian ADDRESS 
i --
CITY I STATI;/PROVfNOe ZPIPOSTAL 00010 
i c---::-:-- . 
SPECIAL AGREEMENT; Declared Value; CAN $ per pound. (Declared valU~ may f\olllxceed CAN $100,000.00 per ShiPment:)] 
Shipper agrees to pay excess liability charge; (Shipper's Inilials) ! 
Shipper C..rtific:"tion: I hereby declere [hallhe contents of litis conaignmenl are fully and acc:u,",Iely desofibed above by e proper ShIpping name, and are properly cla"s)1led, peckaged, lnar~ed 
..nd lab"r"d/pll,csrdad. emd are In all respeCla In proper condition for 1",n~pQrt aocording 10 applicable govammen'allaw~ and regulation••'" w,,11 ". Camar's [arms an:l NMFC claeslfications, 
Ship",ont R,,,celved: 1'119 shipment ie received subj8cllo Teriff CNWY-199, Carrier's pliclng SchedUles. lenne. condllion~ and rules m3intlJined at Camera general offlces In effect on the dats of 
Issue of Ihls Bill of Lading, as wsll as the N"tional MQtor Frelghl ClaestncstJons (NMFC), the Ha~ardoll3 Malerilll$ Transp~n.allon Regulationa (Tille 49 - CFR, Subtills EI, Chapter 1. SUb Ch!lpler 
A-C). and Ihe Househcld GQod. Mileage Guide (HHGB 105 Senee), for ahlpmenrs ori9ineting in the Uniled SI"lea; and IheiOanadlan Motor Vehicle Transport Act, the Tr"ne.por1.allon of Dangerous 
Goods Acl, and the regulaUons In force in the provincial juri.dicljon at lh~ time and place of lhe shipment for ahiPmenls~riginating in C;)n:lda, The properly deacr1bed on !hi. Bill of Lading is in 
appal&nt good order, but only to ths ,,>(lent ttJat it is unconcealed and visible WIthout funher inspection and, e,.;C€pI0s nole or rnar1lad. The property is oonsilln6d and de:sliJ\8d a3 Indlceted above. 
Th" WQrd C..mel' i. d.fin.d Ihroughourlhla conlIaCl aa meaning gny "eraGn or OO'll0l'Qticn in po••eselon 01 the propeny nder [hi. con~et. C"n;"r .g""'" to cerry the IDropeny IlJ Its deali"_tion, 
if on liS roule. oltlerwlee to delivar 10 another Carriar Oil tha roule IQ saId desllnsUon. In the event no mal1l.inQ6 are indicalM on the Bill of lading atallng that the .hipment is 10 be billed as PPD or 
COL. aft shipments will be billed as PPD, Ills mutually agreed ae 10 each Carrier of all Dr any of said property, over all 01 any por1ion of said route to Ihe destination arod as 10 aacll party a' any 
lime i"lere~led in "II or "ny 01 aeld property, Ihal every servie8 to be performsd he",under sh,,11 b...ubjact ID all o~rIhla' BlII of Lading's tarTTlS "nd cond~i,ms in effect on the dale or ehlp",enT, 





o CON-WAY FREIQ 
- 0 CON·WAY F¥IG 
000395
,,--DEPARTMENT OF HOMElAND $IiCU~( 
aureau of Customs and BDrder Protection 
ENTRY/I MMEDIATE DELIVI:lRY 
PAGE 1 OF 1 
GENE C MACK, eHB 





702 895-7005 WOI 
1DC'.. "':Z.3, 1C2,1fi. 1GZl:. 1f2.2A A.1E ('~~'TIFIED 


















OF CIGARETTES I 
CBP USE ONL'I" 
OTHER AGE~CY ACTION RIiQUIIt!D, NAMELV: 
,. AMlVllL DAff Ol.~ DIITI 3. ENTRrlYl"E eOOUWolI 
OS120e ~51208 06 
,!i. POltT 8. sl",~e mANS, aolllD 
2722 5-816 
e. c~e NUMBER 
16-1609830 
10. Ul'nMATE CON,IGNl:e NAIQe 1 '.IMPORTeR r;pt QCOl'O ~ 
NATIVE WHOLESALE CO NATIVE 
10955 LOGAN 10955 
PERRYSBURG, NY PERRYSBURG,NY 
12. eAAR.lli~ COOE U .. \lCYA~Tm.J~ , ... LOCAllON OF GOIXIS· 
Z17~ 
fl&: VE5EJEI.. CODEIHIlM= 
FTZOO89 
'EJ. 1.1.10. p"" ur ...... o,,,,c. ".~=lITNUMll'A ".1;:.0. NUldl" 
20. DESCRFTlOI'4 O~ !olE~CMAlIIOISE 
146 CASES 
21.ITISUAWIl i&.I1'IBIJAW8 NO. •• ~'lI'I'OUAtoITlT'f 24. H.S. NUIllBE~ 
Icoee 









I hl:lfeby make Bppicalion 101' entrylimmedj~le deiVery, I CC1rtlfy Ihalll'Ml ab<lve 281 
lnfol1Tlillitm is accurate. IhQ bon" ie eufliQl.nl. valid. and current. ar><! that all o !requi~ Df ,G c,~ Pa" 142 Mile been mel. 
I ..... i 
~avAPPL~l ! 
~ 7 v,'~A I" ~ ~Y ROLOFSON ATTY-IN- ACT I I 
! 
'./ \ 02 \ 9 ~005 DATE 5/12/08 o OBP EXAMI~ATION 
l:" ,y ~ In? :d 71o::t.., I 
~ . SR bKER ~~ OTHER GOVT. AGENCY USE o 
REQUIRED. 
ENTRY REJEfTEO. BECAUSE: 




I 9. ~pO~TEIl NUMii:I'R 
I 6-1609830 
WHOL'S~E SUPPLY CO 
LOGANIRD 
14129 
FTZ 89 - NEV.NAT'L TRAD 
1•• TOTIlI. 'v/OLl.l(i 
~ 
19 '770 
25.CO,w~ 29. NANO',AOlURIiR 10. 
1r..A --"\ 1:1 'TJl.217 60HS, 




IISIJTU~~ DATE . 
998 13 AVTHORIZEO: -
999 21 ELECTR.ONIC :l::NTRY RSLE1\.SE NOTIFICATIOl\'li 







I CERTIFYjTHAT PROPER RELEASE FOR THI 
CARGO HAS, BEEN RECEIVED FRat"!. US CUS'J'O 
i 
COMPANY IGENE MACK LAS VEG1\S 
~O~~ IOFFICIAL 'KAy ROLOFSON .. .r.UA~ DATE S!12!08~ 
P~llrlll'(l11Cl:IeducdDn Act NoIce: Thl9lnYOnnllSon Is Meded 10 lIeteol\lnl!the ad of~~fMO VIe Ul\I1ed Sllllet; and to prOYIOe ttle necenary 
... ." •. _ ...... - _.~ .. _ .. l_ ......_ ............ "" .......................O~'I;'" tna n,atVtlh, '"r ".-Ynl"nf rrld.ltlft• •n





































































































































































































































































































































































































































































































































































UUI ~LILUUU ~J.~U 
INVOICE/BILL OF LA~G NATIVE 'NATION INVOICE # 10114 
DatllofSale 12-Jun-OB	 ShIpped o..le: 
Seller; Nallve Wholesale supply	 Sold To War!"i'th
 
Pun:haser: Nortt' 165 HIghway 95
PO Box 214 
Gowanda, N.Y. 14070 Plummet, 10, B3B51 
Toll Free: 1-87T-62943J 
Place 01 NaUve Wholesale Supply Billed To: War Path
 
sale:
 North 165 Highway 9510955 Logan Rei 
Perrysburg, NY 14129 VIA ':oeur d'Alene Indian Nalion 
Seneca Natlol1 Territory o .Shipping Charges Pending Plumrller, 10, 83851 
DESCRIPTION OF GOODS 
Item Code Item: case: ./QUantity: Price Pet Unit; Exten5lotl: 
3134 OPAL Menthol Lt H/Ud 120's 30 5 lCofp $262.50 $1,312.50 
-~'132 ,·-o~~~ ~-~a~~lUd 120 ., ,-' '--~3~ J'1;-jODlp ··--$262.~O- -- '--;;,~37.~~--, ­
_.. 313~~' 'OP~'L ,Full Fl8vor.Hllid 120's,~ '~3P'~ -\ ,l I /1?,Ico2.~~~-'j262jQ, ..~='," $~937::-50 ~',.=' 
___.1 ~77 ,_SENE~f\ M,enthol. Ultra..!:!.-li/L_1 oq .,~9 J 5 ,IOOC\,___ $45~.:QQ. _. _$2,2B~.OO, _ 
1074 SENECA Ultra U HIL10D 60 ./15 fOI\ $456.00 $6,840,00-'---- "-"'-"-"- -"-.- ..- ._-,-	_.- '--'-'-- ....- _._­-
1073 SENECA Light HIL100 60 5-}D""15 1001-/010$456.00 $6,840.00 
~!O'72 .. ' -SE~ECA'FUI!' Flav~ HI.~ ~oC! =-',_ 6~ .__ .r40 ,JQ.L; .~~ $456.~O '~=: -$~~1240.0C~·'~L.:t 2.-+Li'~ 
1068 SEN~CA Ultra It SIP 100's 60.{5 (006 $456.00 $2,280.00 
- -' ---- '_&&"- -'.- -' --' - _ .. -. --	-~.'--' - •••_- -- -' --- .--- ._-' 
1067 SENECA Light SIP 100 60 -/10 100" $456,00 $4,560,00 
. 1.066 ..... SENEC~ FU~I,Fiavor ~/P··l~O. -=-'~~.... ' ~OI'90~' ,__.¥56.QO '~,=:,~_~5~O.~~-_=·._ 
_ ,1,~60 , ,~_ENE9A..£..~I1.£!.,!v~r H/L Kin9._· ~~ 1.i1~_~~ \OOl:/~5?otl_ ,_ ._.!11,400.DO .. __ 
IDAG1 :52050 
,.. ... , I l. ,..,..-,.., 
000398
UHIVt:H "'Lt:A~t: NU.I t:
f~AIGHT BIL~ Or:: LA~IG 
IF SINGLE SHIPMENT
!SO~9001 & 1400j 
CHECK BOX BELOW 
o
RE PREPAID UNLESS MARKED COLLECT 
\\"11\11111 111111111\ 111111111111111111111111111111111 o COLLECT 
ORIGINAL· NOT NEGOTIABLE 
SHIPPER NO. ­
STREET 
6620 ESCONDIDO ST STE E 
(TELEPHJNE)CITY, STATE/PROVINCE. ZIP/POSTAL CODE (TELEPHDNE) 
LAS VEGAS NV 89119 
BILL TO NATIVE WHOLESALE SUPPLY 
STREET STREETPO BOX 214 
cm, STATE/PROVINCE, ZIPIPOSTAL CODE (TELEPHONE) CITY, STATEIPAOVINCE, ZIPIPOSTAL CODE (TELEPHONE)
GOWANDA NY 14070 
ACCOUNT CODE 
SHIPPER (FROM) NEVADA INTERNA TIDNAL TRADE 
COD AMOUNT: $ 
DU.S. o Canadian 
COD 0 Prepaid 
Fee: 0 Collect 
NOTE: Consignee's company check made payable 10 the Shipper will be aceepled by 
Con-way and forwarded to shipper unless otherwise directed 10 do so by the shipper. 
REMIT COD TO 
ADDRESS 
CITY STATE/PROVINCE ZIPIPOSTAL CODE 
NOllce: Unless the Shipper compleles Ihe requlremenls as provided below, Carrier's Uabllity shall be IImlled as staled herein and In Tariff CNWY-199, which mey be oblalned by request Carrier shanln 
no ewnl be liable fO( loss of proll!, Income, interest, altorney rees, or any special, Incidental or consequenUai damages. Where Ihe rale or NMFC c1assificaUon is dependenl on valle, shippers are reqiJiflOd 
10 slate specllicaJly In writing !he declared value 01 !he p'ropeny. For this purpose Ihe declared value 01 the property is hereby specirlcally slaled by the Shipper to be nol exceeding $ _ 
Also, paragraph number 2 on the reverse side of this BID 01 Lading sets forth leleased value lerms and conditions. 
Carrier liability with shipment originating within the Unlled Slates: Unlass Ihe Shipper declares excess value on Ihe Bill at lading below, requests excess llablllly coverage and pays a,n 
adcfiUonal c!J?rge, Carrier's maximum liabilItY 15 $25.00 per pound par indlviduellosl or damaged piece within lhe shipmen~ subjact 10 $150,000.00 mBJ(lmum lolalliabilily per :shipment, and provide'd 
further thai Carriar's liability on articles other than new anicles, inclUding but notllmlled 10 used, remanulaclured or refurbished artlcies, shall nol exceed ten cenls (S,10) per pound per individual 
lost or damaged piece within the shipmen\. And, provided further, thai Carrier's liability on household goods and personal ellects shall nol exceed len cenls (5.10) per pound per individual lost or 
damaged piece Within the shipment For lhls purpose lhe declared value of the praperty 15 hereby specifically slated by the Shipper 10 be $ , and Shipper agrees \0 pay an additional 
charge lor excess liability coverage. Total declared value may nol exceed $650,000.00 per shipment 
Carrier liability with shlpmenl orlglnallng wllhln Canada: Unless the Shipper agrees 10 a Special Agreemen~ declares the value In the box below and agrees to pay Ihe excess liabUlly charge 
by initialing wtiere Indicated Carriers m8Xlmum llabililv Is CANS2.00 per ~und (CAN$4.41 per kilogram) per individual losl or damaged piece within Ihe shlpmen~ subJe,cl 10 a maxImum 10r,,1 
liability per shipment 01 CANS20 qOO,OO, and provided further lhal carrier's liability on arlletes other Ihan new ar1lcles, including but nol IImliad 10 used, remanufactured or relurblshed artletes, l,hall 
not exceed Ian cenls $.10 CANl per pound per Individual losl or damaged pleca wllhfn Ihe shl men\. And, provided further, Ihal Carrier's liability on household goods and personal effecls shall 
not exceed ten cenls $.10 C er ound er individuallosl or dama ed lece w~hln tha sh ent 
SPECIAL AGREEMENT: Declared Value: CAN $ per pound. (Declared value may not exceed CAN $100,000.00 ptlr shipmenL) -] 
Shipper agrees 10 pay excess liability charge: (Shipper's Inilials) 
Shipper Certification: i hereby declare that the contents of Ihis consignment are fully and accuralely descnbed above by the proper shipping name, end ere property classifil!d, packaged. mark7c1 
and labeled/placarded, and are in ail respects in proper condition for transport according to eppllcable govemmenlallaws and regulallons as well as Camer's tariffs and NMFC classlficalions. 
Shipment ReceIved: The shipment Is received SUbject 10 Tariff CNWY-199, Carrier's pricing schedules, terms, CDndiUons end rules maintained at Camer's general offices in effecl on Iha dale of 
Issue or !hIs Bill of Ledlng, as well as Ina NaUonal Molor Frelghl ClassificaUons (NMFC), the Hazardous Malerials Transportal/on Regulal/ons (TIlle 49 - CFR, Subtitle B, Chapler 1, Sub Chapte,· 
A-C), and Ina Household Goods Mileage Guide (HHGB 105 Senes), for shlpmenls originating In Ihe United Siales; and the Canadian Molar Vehicle Transport Act. Ihe Transportation of Dangernu 
Goods Act. and the regulations In force In Ihe provincial JUrisdiction allhe time and place of the shlpmant for shipments orlglnallng in Canada. The proparty described on this Bill of lading is , 
apparent good order, but only to Ihe exlentthal it is unconcealed and visible withoul furthar Inspection and, except as noted or marked. The property Is consigned and desline:d as Indicated abov, 
The word Carrier Is dafined throughout this contract as meaning any person or corporation in possession of Ihe property under this contract. Carrier agraes to carry the property 10 ils deslinatior 
if on lis route, olherwise to deliver 10 anolher Carrier 011 Ihe roule 10 said destinalion. In Ihe event no merklngs are Indicaled on Ihe Bill 0( Lading slating lha! the shipmenlls '0 be bllled~SPD ( 
COL, all shipments WIll ba billed as PPD. It is mutually agreed as to eech Carrier of all or any of said property, over all or any portion of said route 10 the desUnation and a~; 10 ea~' at an 
time Inleresled in all or any of said property, that avery service 10 be performad hereunder shall be SUbject 10 ell of this Bill of Lading's lerms a 'AontSlfjl In effect Ihe da 0 ,men ...... 
includin ,but nollim~ed 10, !he "Terms and Conditions" listed on Ihe back side of Ihls Bill of [adin , ,.J lC, 
SHIPPER CARRIER illNEVADA . TRADE 
-
M044 
1:i4:0N-WA FREIGHT NC. C":5
.0 CON-WAY FREIGHT- ANADA INC. . . lC, 
...... 
AUTfZ.RIZED SIGNA RE (!;~ D13 0~ . 
« 
NUM ER OF UNITS RECEIVED A - c(CNWYl 
C 
000399
FormAl_dU.S. DEPARTMENT OF HOMELAND SECURITY	 ~ No. '515·00611 
Bureau of Customs and Border Protection 
ENTRY/IMMEDIATE DELIVERY 
PAGE. 1 OF 1 
PAPERLESS EN'I'RY 
GENE C MACK, eHB 
225SA RENAISSANCE DR STE 32 
LAS VEGAS-NV-B9119 CST: 740 
702 895-7005 W01 
1BCFR lA2.3, lGol','~ 142.2A ABI ('FoR'T' ]<' 1<: 
1. ARRIVAl DATE 
06130B 
2. B.El;'l"EO EHTRV DATE 
P6130B 





e. SlNGLE TRANS.1l0ND 7. BROKERJIMPO~FILE Nl./MBER
05-81647 
8. CONSIGNEE NUMBER 
16-1609830 
I. IMPORTeR NUMBER 
6-1609830 
10. ULl1MATE CON91GNEE NAME 
NATIVE WHOLESALE SUPPLY CO 
10955 LOGAN RD 
PERRYSBURG,NY 14129 
1'. IMPORTER OF RECORD NAME 
NATIVE WHOLESALE SUPPLY CO 
10955 LOGAN RD 
PERRYSBURG,NY 14129 
12. CARRIER CODE 13. VOYAGEJFUGHlTTlVP ". LOCATION OF GOODS-CODE(SJJNA¥E(9) 
Z179 FTZ 89 - NEV.NA'I"L TRAD 
1&. VEBBB. CODEINAME 
FTZ0089 
18. U.s. PORT OFLANDING 17. MANIFESTNUMBER 1B. 10.0. NUMBER 19. TOTAl VAlUE 
23.400 
2ll. oesCRJP'TlOH OF MERCHANDISE 
160 CASES OF CIGARETTES 
21. mBUAWB 
CODE 
Zl. rrlBUAW'B NO. 
1\11 IN lJ I.' "V 
2'3. IlANlfEST QUANTTTY 
160 




28. MANUFAC1\JRER 10. 
...." ......... T')nJ'?1 760HS 
I hereby ImIQ ilppDcaUon for ertrylinvnediille de5vety. I certify lhalthe above 
information Is accurala, the bond Is suflIcllllf, valid. and currenl. and that all 
requirements of 19 CFR Part 142 have been met. 
\.­
28. CBP USE ONLY 
o OTHER AGENCY ACTION REQUIRED, NAMelY: 
~CT 
S1G PUCANrif ".7'\" . LU TRAPP ATTY-IN­
'p~NO. -h 02 895-7005 10ATE 6/13/0B D CBP EXAMINATION REQUIRED. 
__L:.'I;"o..n,Y~r,/:....~7LJ'n",-,I"'~R~q~Il;;L:;-~'7~"~ __4?'=-:-':::~=",c:-:-':"":":"'":::-- -I 
__---'29/~..2B=.!.R~O~K~E~R~O~R'_=O~TH!.!...!.:E~R~G=O:.:.VT~.A:.::G::::E~N~C:::.Y.:....=U..:::S=E~__----l D ENTRY REJECTED, BECAUSE: 
DELIVERY ISIGNATURE DATE 
AUTHOR.IZED; 
ELECTRONIC ENTRY RELEASE NOTIFICATION 
PORT OF LAS VEGAS, NV 
I CERTIFY THAT.PROPER RELEASE FOR THIS 
CARGO EEN RECEIVED FROM os CIJSTOM:S 
COMPANY GENE MACK LAS VEGAS 
J TIT~I~ OFFICIAL LU TRAPP 
. l-/ ). D~TE 6/13/08 
PllPerwar1! ReducDon Act Nollce: Thla Informallon Is needed 10 detennlnethe admlnlbUIty Drlm~rts lnIo tha United Stales 1lI1d Eo provide trle n"cll9Bary 








































































































































































































































































































































































































































































































































































































































































PAGE 020711S/2!:1eJS la:51 171653;2""137 NWS 
INVOICE/BILL OF LADINtr NATIVE NATION "wf INVOICE # 10368 
Dale IIfS.1o 18~L11~ ShlpDtd Dale; 
SillIer: Nallve WhollSlle S~p1y Sold To w~rp~ 
Pun:h.,~: NoM 1"5 Highway 95PO 9011214 
Gowanda. "l.Y. 14070 Pll.lmrner, ID. ~1 
Toll F,,": 1-877-621433 
Place or Native WtiQIesaIe SUIJply BiQ~TO: War'I:1'I
 




 VIA Cneur d'AIenIl lI~dla" Nation 
S.~ Nation Temlory o Shipping Chsuges Pending Pluml1ll!f, roo 63651 




12 - IOLIC 
Je llV 





9HlPPER (FROM) NEV ADA INTERNATIONAL TRAD~ CONSIGNEE (TO) 
\).J A f2.. _PATH 
STRl:lIT 
S'ffiEET 
6620 ESCONDIDO Sf STE E f-jOg.Tt"I 
CITY, S1'ATElPROVlNCI<, ZlPI?05TAL 0001: (TELl:PHONE) 
CITY, STATElPFlOVINCE, Z1P/POSTAL. CODE 
LA'S VEG1\S NY 89119 Ph,)I-.AU~.J2...,. 
BILL TO NATIve WHOLESALE SUPPLY CUSTOMS ElAOKEJ:I 
--
STREET PO BOX 214 STREET 
orN, STATE/PROVINCE, ZIPIP03TAL CODE (TELI:PHONE) CllY, STATEIPROVINOE, Z1PIP05TAL CODE 
GOWANDA NY 1.4010 --
ACCOUNT CODE 0 ~:~ 
KIND OF PACKAGING DESCRIPTION OF p,RTlCLl!S, SP~CIAi.M4R~ ,AI{D EXCEFflONS·.· NUMBER 








COD AMOUNT: $ COD o Prepaid REMIT COO TO 
Fee: o Collect --
DU.S. o Canadian AODRESS 
NOT~: Conalgnee's company chQcl< mOldll paY'lble 10 tha Shipper will be acceptlld by --CITY 
Con-way and 10rwarded 10 ehipper unless olherwise direclecllo do so by Ihe llhlpper. 
.. 
"DRIVER PLEASE NOTESTflAIGHT BILL OF LADI~G 
IF SING,LE SHIPMENT 
ISOG900~ & 14001 CHECK BOX BELOW 
o 
lE PREPAID UNLESS MARKED COLLECT 
111111111111 IIIII filII I1I1I filII 11111111111111111111111 o COLLECT 
ORIGINAL - NOT NEGOTIABLEco.­7Db-Sb194S 
COtoefs.......~Illt8IIll
 I~.~N:.#- 10.3 hf!> ISHIPPER NO. 




Notice: Unl••s lh8 Shipper complele. ltle requlremen!S as provid9d blllow, ~m.~s il\b.lity .hall be limned as elaled hEoretn and III TanH CNWY 199. whlctl may be obralned by feQue.!. Callier Bhllilin 
......~ l.Inos_llI7eedlll DATE. 
1 - zZ'Oy.}










CoH,lVtU'f.,.,__ 10 ----RArESIWU 




STATElPROVINCE Z1P,rOBTAL CODE 
. c:;;-:':: 
no wont be Gllble lor loeB 01 prom Inrome, lnlaros!. anomey fees~or Of1y ~peoW. inoidenlal or cotl8equenUaJ damages, Wha'B [~ r...~ 01 NMFC <>IasaiflcsUon Ie «epanoenl on "ilus, llhippslS ...'" "''luir.d 
to slal8 ~fically In W~dng Ihe ~ede.red vslue 01 the propertY. r-or Ihis pUIpO$8 lhq ~r9d valus 01 lI1e property Is hsreby specirlO'llly "IBled lly the Shlppsr to be nol exceeding $ . 
Also, paral/raph number 2 em me reverse .Id. 01 \hl. Bill of Lading 5_ fDnn releued value lerms end condldona. 
Cl\rrler liability with ehlpment originating within the Untied Stales: Unless lhe Shipper declaree exeese value on tile Bill of Lliclinll below, requeB18 elceas JlabJlliy coverage and payl; an 
!lddldonel charge, Carriers maximum liabmty is $25.00 per pound per IndlvldualloS1 or dameged piece wnnln lI1e shlpmsn~ subjeClIO $150;000.00 maXImum 101!\11IabJI!IY por Bhlpmsn~ and provided
lur1hgr thai Can1ers liabilitY. on articles olhBr than new articles, incJudinli bul nol 6m~"d 10 uslld. rernanufaclured or refurbished amcles, shall nol exceed len cents ($,10) per pound per Indlvl<~ual 
lost or damaged piece w11fi1n Ihe shipment. And, provided furthsli that Camel's liability on housel\Okt Qoods and personal eHects ahell nOl e:xoaed lsn csnt:> (:5.10) per pt,und pIlr Indlvlduallo!,\ or 
damaged pi"ce Y(ilhin the ,;\'lipmenL For 1nJ!: purpo$e Ihe declareo value ollhe propeft\l Ie hereby epecifically elated by Ihe Shipper to be $ • arid Sl'ilppel aljrees 10 psy an addililmal 
charge lor excess Pablilly coverage. Total dectaTlld velue may nol exceed $850.000.00 per shipment. 
Carrier liability with :Itllprnemt orlglnlltlng within ClI/\eda: Unleee !he Shipper a,greea 10 a Special Agresmsn~_ ~clares Ills valus in 1118 box bslow arid allree$ to pay Ihe exc"",' liability "h"rge 
by Ink/aling wtiere indical~1 Carrisr~ maximum rlability is CAN!ll2.00 per povnd (CAN$4.41 per idiogram) per U10lvlduel IoSI or damaged Pieoe within [ne shipmsnl, sutJjeci 10 a rflalli"IIJrn 101al 
IiBrlDny per shlpmenl 01 CAN 20000,00, and provided runhllr \hal Cartlet's lIab!fl\y on amcles O\ller than newanlclea, JncIuaJnll but nollimhed 10 used, remanuIar;tured or refurbished a"ide~, ~hall 
not exoeed len cents $.10 gA par pound per Individual 1081 or damaged piece within the shiPment, And. provided flJrttlet, Ihal Carrle(s liabilitY on household goode lind personal elfscl. shall 
not e~C(led tGn cellis $,10 A er d r IndMduailoal or dama ed Ieee wilhin!he Shi men\. 
SPECIAL AGREEMENT: Declared Value; CAN $ per pound. (Declared value may not exceed CAN $100,000.00 per BhiPment.)-J 
Shipper agrees 10 pay excess liability charge: (Shipper's Initials) 
Shlppsr Certlflcsllon: I hereby declare Ihalths conlsn15 of this consignm8nt are fully BInd "ccurately described above by the proper shipping name. and are properly c1as:;ified, peokalleCl, m8rlceCl 
and Isl>el9d1placarded, and are in ",I respeCls in proper condition 101' IrSMpon aocordtng 10 appRcable govemmenlallaws and regulations eo ...eU ,,~ ClIrri...·:: tl'riff:o "nd NMFC ctaBelOcaUone,. 
ShIpment Received: The shipmsnt is raC8ived subject 10 Tariff CNWY-199, Carrier's pricing sc:hedule~, terms, condldollB end rules maintained al Csmer's I/Sneral officu in effect on Ihe dall~ of 
issue of Ihis Bill of Lading, a. w,,11 as Ihe Nalional Molor Freight Clssslncsdons (NMf'C), the Hazardous Melerials Transportalion RegUlations (Hie 49 - CFR. SUbllUe B. Chapter 1. Sub Chaplsr 
A-C). lind the Household Gooels Milsage Gulds (HHGB 105 senes). for :shIpments orilllna,in~ in lhe Uniled Stales; 'nd Ihe Caneellen Motor Vehicle Tlanspon Ad., !he Transponadon of DlInge:rou 
Goods Ad., Bfla lhe reguladons in force in tha provincisl jurrodiclion slills tima BInd place of I/le shlpmenllor shipments orlginalin\! in Canada. The property de~c.ribed en this Bin of Lsdlng I!I I 
apparent good order. but only to the exlenlll1at It Is unconcealed and vlalble wllhoUI funher inspection and. exc:epl as noled or marked. The property Is consigned and deslined aa indicaled abovl 
Tile worn Camer Is (fanned lIlroUlIhOUllhill comrecl as msanlng any pel'$on or corporation in pOS3es.ion of Ihe: prtJperty Under !hIs convect. Carrier egress 10 carry ths pl-operty 10 il~ de~lin8tiol 
if on it,; rout.., olherwl.a [0 deliver 10 snomsr Cerrisr on lhs ,0Ule 10 seid d9sli~a(jon, In 1M """nll)O marl<lngs are Inalcaled on the Bill of Lading stating !hat lhe shipment is 10 ba biIJ8d as PPCI , 
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Plaintiffs The State of Idaho, by and through its Attorney General, Lawrence G. Wasden, 
and the Idaho State Tax Commission, (collectively "State of Idaho"), pursuant to Rule 36(c)(2) 
of the Idaho Rules of Civil Procedure, hereby give notice that the State of Idaho caused to be 
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served the State Of Idaho And The Idaho State Tax Commission's Responses To Defendlant's 
First Set Of Requests For Admissions. 
DATED this Z. ;d-day of June, 2009. 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO f 
By ~~V--
BRETT T. DELANGE 
Deputy Attorney General 
Consumer Protection Division 
IDAHO STAT}: TAX COMMISSION 
BY~G~JR 
Deputy Attorney General 
State Tax Commission 
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indicated below, a true and correct copy of the foregoing, addressed to the following: 
Samuel A. Diddle 
Eberle, Berlin, Kading, Turnbow & 
McKlveen, Chartered 
1111 WestJefferson Street, Suite 530 
P.O. Box 1368 
Boise, ID 83701 
D U.S. Mail 
@.Hand Deliveryo Certified Mail, Return ReceIpt Requested 
D Overnight Mail 
D Facsimile 
B~GV-~--
Deputy Attorney General 
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Samuel A. Diddle, ISB #4967 
EBERLE, BERLIN, KADING, TURNBOW JUN 252009 
& McKLVEEN, CHARTERED
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• . 81( E. HOLMESP. O. Box 1368 Or::?Lrrv 
Boise, ID 8370 I 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 




NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
through 20, 
Defendants. 
Case No. CV OC 0815228 
DEFENDANT'S MEMORANDUM 
IN RESPONSE TO PLAINTIFFS' 
MOTION FOR PRELIMINARY 
INJUNCTION 
COMES NOW the Defendant, Native Wholesale Supply Company ("NWS"), by and through 
its attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and responds to 
Plaintiffs the State ofIdaho ("The State") and the Idaho State Tax Commission's ("Tax Commission") 
Motion for Preliminary Injunction. 
The Plaintiffs are not entitled to an irtiunction because the Idaho Tobacco Master Settlement 
Agreement Act ("Idaho MSA Act") and the Complementary Act, Idaho Code § 39-804, do not apply 
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to the tribal-to-tribal transactions the State seeks to regulate and any regulation is barred by the Indian 
Commerce Clause and/or the Tribal Sovereignty Doctrine, the Plaintiffs have not suffered irreparable 





The Complaint generally alleges that NWS is illegally selling, distributing or importing 
cigarettes in Idaho and seeks to enjoin NWS from continuing its actions and also seeks the imposition 
of monetary sanctions. The reality is that the Plaintiffs are attempting to enjoin Indian to Indian 
commercial transactions, which they cannot do. 
The following facts are contained in the Affidavit of Arthur Montour filed in support ofNWS's 
Motion to Dismiss, and are uncontroverted: 
In or around 2001, NWS was chartered as a corporation by the Sac and Fox Tribe of 
Oklahoma. (Montour Aff. ~ 2). NWS's office has always been located on Seneca Nation of Indians 
Territory in northern New York. (Id) NWS has no other office. (Id) 
The primary business ofNWS is the importation and sale of tobacco products. (Montour Aff. ~ 
3) NWS imports cigarettes manufactured by Gnmd River Enterprises Six Nations, Ltd. ("Grand 
River") for resale to third parties. (Id) Grand River is wholly owned by Native Americans who are 
members of the Six Nations that comprise the Iroquois Confederacy. (Id) Grand River is a Canadian 
corporation that produces, packages and sells tobacco products. (Id) Grand River's facility is located 
on the Grand River Reserve in Oshweken, Ontario, Canada. (Id) 
NWS purchases and imports cigarettes from Grand River that are shipped to their ultimate 
destination on Indian territory in the United States via one of three facilities: (a) the Western New York 
Foreign Trade Zone in Lackawanna, New York; (b) the Southern Nevada Foreign Trade Zone in Las 
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PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION - 2 
57032-100179565.001 DOC 
000409
Vegas, Nevada; and (c) a bonded warehouse on the Seneca Nation of Indians Territory in New York. 
(Montour, Aff ~ 4) NWS does not own any of these facilities, but merely rents space to store the 
cigarettes after they pass through Customs. (ld.) 
As mentioned above, NWS resells the cigarettes only to tribes or entities in the United States 
that are located on tribal land and owned by Native Americans. Cigarettes are sold only to tribes or 
entities that are located on trust land and which are owned by individuals who are enrolled members of 
federally recognized tribes. (Montour Aff. ~ 5). All orders are placed and processed at NWS's office 
on the Seneca Nation ofIndians Territory. (ld) All checks or other forms of payment are remitted or 
forwarded to NWS's office. (ld) All cigarettes sold by NWS are in packages that are stamped "for 
reservation sales only." (ld) 
All cigarettes sold by NWS are (and have always been) sold at all times on an F.O.B. Seneca 
Nation of Indians Territory basis, with title and risk of loss transferring to the purchaser at the time of 
sale on the Seneca Nation of Indians Territory. (Montour Aff. ~ 6) Once a transaction is completed, 
products are shipped via one of the three aforementioned facilities. (ld) NWS does not exercise any 
control over its products subsequent to their sale to third parties. (ld) NWS does not sell or import any 
cigarettes into the State of Idaho. (ld) Any transport of products into Idaho occurs solely as a result of 
a third party's conduct or direction. (ld) 
The Plaintiffs have no proof that NWS has sold any cigarettes in Idaho. All evidence submitted 
by the Plaintiffs merely reflects NWS's resale of cigarettes to tribes or entities located on trust land and 
which are owned by individuals or owned by members of federally recognized tribes. The proof again 
simply shows orders being placed and processed at NWS's office on the Seneca Nations of Indian 
Territory and sold FOB Seneca Nations of Indian Territory Basis. At no time do the cigarettes enter 
land in Idaho which is not within the Coeur d'Alene Indian Reservation. In fact, the cigarettes enter the 
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Coeur d'Alene Indian Reservation from the State of Washington and at no time do they leave the 
Coeur d'Alene reservation. 
II. 
LEGAL ARGUMENT 
As discussed in NWS' Motion to Dismiss based on lack of personal and subject matter 
jurisdiction, the Court does not need to consider the preliminary injunction matter once it fmds there is 
no jurisdiction. If, however, the Court is inclined to consider this matter, the law cited below makes 
clear there is no basis for a preliminary injunction. 
A. Rule 65. 
The State relies upon Rule 65(e) as the basis for its request for injunctive relief. This Rule 
states that a preliminary injunction may be granted: 
(1)	 When it appears by the complaint that the plaintiff is entitled to the relief 
demanded, and such relief, or any part thereof, consists in restraining the 
commission or continuance of the acts complained of, either for a limited 
period or perpetually. 
One who seeks an injunction has the burden of proving his right to it. Harris v. Cassia County, 106 
Idaho 513, 518 (1984). While the determination of whether to grant or deny a preliminary injunction 
under LR.C.P. 65(e) is a matter for the discretion of the trial court, a preliminary injunction "is granted 
only in extreme cases where the right is very clear and it appears that irreparable injury will flow from 
its refusal." Brady v. City ofHomedale, 130 Idaho 569, 572 (1997) (quoting Harris, 106 Idaho at 518). 
"The discretionary power vested in the court to grant injunctive relief ... is not an arbitrary one; it is a 
sound and legal discretion which should be exercised with great caution[.]" Mountain States Tel. & 
Tel. Co. v. Jones, 75 Idaho 78 (1954). 
Plaintiffs assert that where the government seeks preliminary injunctive relief, special rules 
apply. (Plaintiffs' brief at 7-8). They cite cases from Ohio, Texas and Indiana and some federal cases. 
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Nowhere do they mention Idaho cases because no Idaho authority supports their assertion that the state 
need not meet the same requirements as any other litigant seeking a preliminary injunction. No Idaho 
case law supports their view that the state need not show irreparable injury for which there is no 
adequate remedy at law. To the contrary, cases involving governmental entities in Idaho which were 
seeking injunctive relief are governed by the same standards as all other cases. See, e.g., Ada County v. 
Fuhrman, 140 Idaho 230,918 P.3d 1134 (2004); School District No. 351 Oneida County v. Oneida Ed. 
Ass 'n., 98 Idaho 486, 567 P.2d 830 (1977). If the Court were to consider public policy concerns, it 
should recognize that the Plaintiffs' Motion for a Preliminary Injunction is simply a tactical move to try 
to get around the procedural protections NWS would be entitled to if the Plaintiffs attempted to move 
for summary judgment. NWS would be entitled to discovery and depositions to obtain facts regarding 
the Plaintiffs' arguments. 
Moreover, this Court should recognize as a matter of public policy that the State never invited 
tribal entities to participate in the MSA and moneys received in the settlement do not go to the tribes or 
reservations. The State therefore has no substantial interest in regulating Indian to Indian tobacco 
transactions. 
While the decision on granting injunctive relief is a discretionary one, the ldaho Supreme Court 
has stated: "Obviously that discretion must be exercised with caution. Such an injunction can be 
granted only after a full hearing and a showing of a clear right thereto." Farm Servo v. United States 
Steel Corp., 90 Idaho 570, 587 (1966). A party requesting a preliminary injunction under LR.C.P. 
65(e)(1) must "demonstrate that based on their complaint, they [are] likely to prevail at trial." Harris v. 
Cassia County, 106 Idaho 513, 518 (1984). The "substantial likelihood of success necessary to 
demonstrate" that a party is entitled to the relief it requests "cannot exist where complex issues of law 
or fact exist which are not free from doubt." ld. Under LR.C.P. 65(e)(2), a preliminary injunction "is 
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granted only in extreme cases where the right is very clear and it appears that irreparable injury will 
flow from its refusal." Brady v. City of Homedale, 130 Idaho 569, 572 (1997) (quoting Harris v. 
Cassia County, supra). In other words, where the facts or the law are unclear, preliminary injunctive 
relief should not be granted. It would be inappropriate to grant extraordinary relief where the law is 
unclear, as it is in this case. 
B. Plaintiffs cannot show they have a substantial likelihood of success. 
Plaintiffs' request for injunctive relief relies on the applicability of the MSA and the 
Complementary Act to NWS. As Plaintiffs have the burden of proving their right to injunctive relief, 
they have the burden ofproving that NWS is subject to these Acts. This they cannot do. As their claim 
of right is not free from doubt, they have not carried their burden of proof under Rule 65(e) (1) to show 
a substantial likelihood of success. Harris, 106 Idaho at 518. 
NWS, owned by a Native American and chartered by an Indian tribe, sells solely to entities 
located on tribal land and owned by Native Americans and is engaged in tribal-to-tribal transactions. 
Plaintiffs seek to enforce the Idaho Tobacco Master Settlement Agreement Act ("Idaho MSA Act") or 
the Complementary Act, Idaho Code § 39-8401, upon these tribal-to-tribal transactions, which is 
beyond the scope ofclear language ofthe statute. 
In November 1998, Idaho entered into a Master Settlement Agreement with the largest United 
States cigarette manufacturers, thus concluding multi-state tobacco litigation in which Idaho was a 
party. Pursuant to the MSA, Idaho adopted uniform legislation requiring non-MSA signatories that 
sold cigarettes in any MSA state to either join the MSA or to fund a qualified escrow, Idaho Code § 
39-7803(b), of the Idaho Tobacco Master Settlement Agreement. The Act required non-participating 
manufacturers to place into a qualified escrow fund a prescribed sum of money "per unit sold" in 
Idaho. Idaho Code § 39-7803(b)(1) "Units sold" is the number of individual cigarettes sold in Idaho by 
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the tobacco product manufacturer during the year in question, "as measured by excise taxes collected 
by the state on packs ... bearing the excise tax stamp of the state ...." Idaho Code § 39-78020).1 The 
excise tax is levied pursuant to the Cigarette and Tobacco Products Tax statute, Idaho Code § § 63­
2501, et seq. The Act defines wholesaler as every person who "purchases, sells or distributes cigarettes 
to other wholesalers or to retailers for the purpose of resale." Idaho Code § 63-2502(a). The statute 
requires Idaho cigarette stamps to be affixed to each individual package of cigarettes to evidence 
payment of the excise tax. Idaho Code § 63-2507 provides that "no cigarettes may be purchased, sold, 
distributed, stored or held on hand or in possession of any person without Idaho stamps having been 
affixed thereto ...." Idaho Code § 63-2508. The unambiguous language of the statutes ties the 
calculation of the number of ''units sold" to the imposition of the excise tax on the cigarettes sold. 
Thus, if no excise tax is assessed, no "units" are sold in Idaho for the purposes of the MSA statute and 
the Complementary Act. 
Idaho does not collect excise taxes from cigarette sales on tribal land. Although Idaho 
generally is entitled to impose an excise tax on cigarettes sold within the state, the Doctrine of 
Sovereign Immunity prohibits Idaho from suing any Indian Tribe to compel collection of state sales 
and excise taxes on sales of cigarettes made in Indian Country. Oklahoma Tax Commission v. Citizen 
Band of Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 514 (1991). "Indian Tribes are 
'domestic dependent nations' that exercise inherent sovereign authority over their members and 
territories." Id at 509. Thus, the Doctrine of Sovereign Immunity bars suits against Indian tribes. Id. 
Although an Indian tribe is sovereign immunity limits neither the state's authority to tax sales of 
cigarettes to non-members of the tribe on tribal land or the tribe's obligation to assist in the collection of 
a validly imposed tax, sovereign immunity denies the state a judicial avenue to compel a tribe to 
I "Units sold" in the Idaho Complementary Act has the same meaning as that tenn is defined in the MSA Act. Idaho 
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comply with these obligations. Id. at 512-13. The Supreme Court of the United States concluded that 
instead of suing the tribe, a state could enforce its tax laws by entering in agreements with tribes to 
"adopt a mutually satisfactory 'solution'." Id. at 514. However, the imposition of a tax on reservation 
sales of cigarettes by an Indian seller, whether the purchasers were Indians or non-Indians, was nothing 
less than a direct tax upon commerce with Indian tribes and, as such, was not permissible absent 
congressional consent. Mahoney v. State Tax Commission, 96 Idaho 59, 524 P.2d 187 (1973), cert. 
denied, 4419 U.S. 1089, 95 S.Ct. 679,42 L.Ed.2d 681 (1973). The Idaho Supreme Court has also 
stated that when Congress does not instruct otherwise, a state's excise taxes is unenforceable if its legal 
incidence falls on a tribe or its member for sales made within Indian Country. Goodman Oil Co. of 
Lewiston v. Idaho State Tax Commission, 136 Idaho 53, 28 P.3d 996 (2001), cert. denied, 534 U.S. 
1129,122 S.Ct. 1068, 151 L.2d, 971 (2001). As former Attorney General Larry Echohawk observed in 
his article "Balancing State Tribal Power to Tax in Indian Country," 40 Idaho L.Rev. 623, 648 (2004), 
Goodman Oil "demonstrates a continuing commitment to broad views oftribal sovereignty." 
In light of this law, Idaho does not collect excise taxes from cigarette sales on tribal land. 
Accordingly, the MSA Act and Complementary Act, which apply only to "units sold," the calculation 
of which relies on the excise tax imposed, cannot by their express terms apply to cigarettes sold on 
tribal land on which no excise tax is levied. 
Indeed, the State ofIdaho by and through Attorney General Wasden asserted this exact point in 
its brief to this Court in support of its motion to enforce the Master Settlement Agreement against the 
tobacco company defendants. As seen in the relevant pages of its brief filed on April 25, 2006, in Case 
No. CV OC 97-03239D, attached to NWS' Memorandum in Support of its Motion to Dismiss, the 
State stated: "In Idaho, no excise tax is collected on cigarettes sold in interstate commerce, on military 
Code § § 39-8402(10). 
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reservations, by Indians on Indian reservations, so these sales are excluded from 'Units Sold'." Thus, 
the State ofIdaho is judicially estopped from taking another position in the current litigation. 
Moreover, Plaintiffs are bound by their position asserted in the brief filed by the Attorneys 
General of various states, including Idaho Attorney General Lawrence Wasden, in a New York federal 
case between those states and certain Indian tobacco manufacturers. Grand River Enterprises Six 
Nations, Ltd V William Pryor, et al., 02 CV 5068 (S.D.N.Y.) (a copy is attached for the Court's 
convenience). In that brief, Attorney General Wasden for the State of Idaho stated on page 16: 
Plaintiffs' Indian Commerce Clause claim is similarly without merit. An NPM's 
escrow obligation arises solely from the sale of its cigarettes off-reservation. It is 
well-settled that a state can regulate (1) off-reservation transactions conducted by 
Native Americans; (ii) on-reservation sales to persons other than Native Americans; 
and (iii) impose certain requirements upon Native Americans in regulating those 
sales. Dep't of Taxation & Finance v. Atte~ 512 US. 61 (1994) (New York can 
impose cigarette tax on sale of cigarettes that occur on reservation to non-Native 
American, and can require Native American sellers to comply with certain record 
keeping requirements pertaining to all transactions); Washington v. Confederated 
Tribes ofColville Reservations, 447 US. 134 (1980). 
The brief was so persuasive the Federal District Court adopted its reasoning: 
Even if this suggestion is accepted as true and sufficient for coverage, an NPM's 
escrow obligation arises solely from its sales of cigarettes occurring off-reservation. 
It is well-settled that a state can regulate (i) off-reservation transactions conducted by 
native Americans; (ii) on-reservation sales to persons other than Native Americans; 
and (iii) impose certain requirements upon Native Americans in regulating those 
sales. Dep't of Taxation & Finance v. Attea. 512 US. 61, 114 S.Ct. 2028, 129 
L.Ed.2d 52 (1994); Washington v. Confederated Tribes orColville Reservations, 447 
US. 134, 100 S.Ct. 2069, 65 L.Ed.2d 10(1980). 
Grand River Enterprises v. Pryor, 2003 WL 22232974 (S.D.N.Y. 2003) (a copy is attached for the 
Court's convenience). 
Thus the Plaintiffs are bound by their assertion that the state can only regulate off-reservation 
transactions between Native Americans and by their assertion that any escrow obligation "arises solely 
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from the sale of ... cigarettes off-reservation." As this is not the situation in the present case, the Idaho 
Tobacco Acts do not apply to NWS. 
Plaintiffs also assert that injunctive relief is proper under the tax statutes, as NWS does not have 
a wholesaler permit. Again, while this argwnent sounds plausible in the abstract, the reality is that 
NWS does not come within the scope of the Idaho Statutes. NWS is not a "wholesaler" within the 
statutory definition because it does not sell or distribute cigarettes in Idaho, and the Idaho tax statute 
can only apply to Idaho, not New York, or any other state. 
To conclude otherwise would be to sanction a due process violation as well as a violation ofthe 
Interstate Commerce Clause. It would allow one state to require preauthorization for interstate 
commerce. 
The United States Supreme Court in Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 
(1973), stated that in the "special area of state taxation, absent cession of jurisdiction or other federal 
statutes permitting it, there has been no satisfactory authority for taxing Indian reservation lands or 
Indian income from activities carried on within the boundaries of the reservation." If the Tax 
Commission attempts to argue that any NWS transaction occurred in Idaho, it is then defeated by the 
fact it must be on-reservation and accordingly not subject to regulation. 
The Idaho MSA Act and the Complementary Act and the Cigarette Tax Act do not apply to 
cigarettes sold by NWS to tribal entities on tribal lands. Therefore, NWS cannot as a matter of law 
have violated the MSA Act or the Complementary Act and thus injunctive relief based on alleged 
violations ofthese Acts cannot be granted. 
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C. The Plaintiffs have not suffered great or irreparable harm. 
District courts are required to issue an i~junction only where irreparable injury is actually 
threatened. O'Boskey v. First Fed Sav. & Loan Ass'n, 112 Idaho 1002, 1007,739 P.2d 301, 306 
(1987). See also Brady v. City ofHomedale, 130 Idaho 569, 572, 944 P.2d 704, 707 (1997). 
Even if the MSA or Complementary Act applied to NWS, the Plaintiffs still would not be 
entitled to injunctive relief because they have not shown great or irreparable harm. Indeed, they have 
not even suggested what the irreparable harm might be. The only thing that Plaintiffs seem to focus on 
is the loss of tax revenues, a monetary issue which can obviously be remedied by monetary means if 
the Court finds that it actually has jurisdiction and 1inds in favor of the Plaintiffs after trial. Monetary 
damage does not constitute irreparable harm. See, e.g., Cotter v. Desert Palace. Inc., 880 F.2d 1142 
(9th Cir. 1989) (injuries compensable in monetary damages "not normally considered irreparable"); 
Liberty Lincoln-Mercury v. Ford Motor Co., 562 FJd 553 (3d Cir. 2009). 
The Plaintiffs assert an interest in public health but this case is not about banning cigarettes or 
even regulating the contents of cigarettes. It is not about restricting young people from obtaining 
cigarettes. It is not about placing warning labels on packaging. It is, rather, purely and simply about 
money - money which can repaid if and when the Court makes a fmal decision after trial. There is no 
need for injunctive relief, and there is no basis for injunctive relief as the Plaintiffs have not suffered 





Plaintiffs have not shown they are entitled to injunctive relief. They have not shown a 
strong likelihood of success on the merits because the MSA and Complementary Act do not 
apply to NWS. They have not shown great or irreparable harm. 
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Accordingly, NWS respectfully requests the Court to deny Plaintiffs' motion for a 
preliminary injunction and award fees to NWS. 
,.... 
DATED this 2.. ., day of June, 2009 
EBERLE, BERLIN, KADING, TURNBOW, 
& MCKLVEEN,CHARTERED 
BYS2:1~~~ f>r 
Attorneys for Defendant Native Wholesale 
Supply Company 
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INTRODUCTION
 
Defendant Native Wholesale Supply Company ("Native Wholesale") opposes the State of 
Idaho's ("the State"), and the Idaho State Tax Commission's ("Tax Commission") motion for a 
preliminary injunction. In short, the State's and the Tax Commission's motion for a preliminary 
injunction seeks to end Native Wholesale's systematic and systemic violations of Idaho's 
tobacco sales and cigarette tax laws that continue even now. 
Native Wholesale's response is mostly to quote, verbatim, from its memorandum in 
support of its motion to dismiss. The State and the Tax Commission have already responded to 
these arguments, erroneous as they are, and there is no need to re-argue them here in this reply. 
There are two arguments made to which the State and the Tax Commission will respond: (l) 
Native Wholesale's contention that the State must prove irreparable harm, has failed to do so 
here, and thus the Court should deny the preliminary injunction motion; and (2) Native 
Wholesale does not need to obtain a cigarette tax permit and even if it did such a requirement 
would violate the Commerce Clause of the United States Constitution. These arguments are 
wrong as a matter of law and fact. 
ARGUMENT 
I.	 THE CONSUMER PROTECTION ACT AUTHORIZES THIS COURT TO ISSUE 
A PRELIMINARY INJUNCTION BASED ON NATIVE WHOLESALE'S 
CONTINUED VIOLATION OF THE COMPLEMENTARY ACT 
Idaho Code Section 38-8406(5) of the Complementary Act states that a person who 
violates Section 38-8403(3) of the Complementary Act "engages in an unfair and deceptive trade 
practice in violation of the Idaho consumer protection act." This is significant because the 
Attorney General, separate from Rule 65(e), I.R.C.P., is authorized under the Consumer 
Protection Act to seek a variety of equitable remedies, including, expressly, obtaining 
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preliminary injunctive relief.' Because the State has established Native Wholesale's repeated 
and ongoing violations of the Complementary Act, evidence which Native Wholesale does not 
refute, the State is entitled, statutorily, to the entry of a preliminary injunction as provided for by 
law. 
A.	 The State Does Not Need to Show Irreparable Harm As A Result Of Native 
Wholesale's Violations Of Idaho Law 
In support of its motion for a preliminary injunction, the State cited to multiple judicial 
precedents that in instances where there is evidence of statutory violations and there is express 
statutory authorization for the entry of a preliminary injunction to enjoin such violations, the 
State is not under an obligation to show irreparable hann. State's Memorandum in Support of 
Preliminary Injunction, pp. 7-8. In response, Native Wholesale disagrees, citing to two 
decisions-Ada County v. Fuhnnan, 140 Idaho 230, 918 P.2d 1134 (2004) and School District 
No. 351 Oneida County v. Oneida Ed. Ass'n., 98 Idaho 486, 567 P.2d 830 (l977)-for the 
proposition that the Government must show irreparable hann when it seeks a preliminary 
injunction. The cases do not mandate this conclusion, at least for this case, pursuant to the facts 
and applicable law here. 
In Ada County, the County sued defendants to enjoin their actions in violation of the 
County's Building Code. As part of its case, Ada County submitted affidavits showing how 
defendants were in violation of the Building Code and how those violations could negatively 
impact a local canal. 140 Idaho at 233-34, 918 P.2d at 1137-38. The district court ruled that the 
Section 48-606( 1)(b) of the Consumer Protection Act authorizes the Attorney General to bring an 
action, in part, to enjoin any method, act, or practice that violates any provision of the Act. Preliminary 
and permanent injunctions are expressly authorized by Section 48-606. Idaho Code Section 48-607( I) of 
the Consumer Protection Act further expressly authorizes the Court to "[m]ake such orders or judgments 
as may be necessary to prevent the use or employment by a person of any method, act or practice declared 
to be a violation of the provisions of this chapter. 
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affidavits were sufficient to support a finding of irreparable harm and the Idaho Supreme Court, 
on appeal, affirmed that decision. Id. Whether Ada County had to prove irreparable harm as 
part of its case was not at issue; the Supreme Court did not state that irreparable harm is required 
in all instances in which violations of a law have been established, only that in this case such 
evidence was present and the district court did not err in its findings on the subject. 
In the Oneida Ed. Ass'n. case, the Idaho Supreme Court ruled that the district court erred 
in enjoining teachers from striking after the lower court held "what was effectively an ex parte 
proceeding." 98 Idaho at 491,567 P.2d at 835. The Supreme Court stated that "mere illegality 
of an act does not require the automatic issuance of an injunction," id., 98 Idaho at 490, 567 P.2d 
at 834, and that the lower court's granting of injunctive relief, as a matter of law, was in error. 
The Court did not rule that irreparable harm was necessary only that the automatic entry of an 
injunction was error. 
Neither Ada County nor Oneida Ed. Ass'n undercut the State's request; neither stands for 
the proposition that the State must prove irreparable harm when it seeks injunctive relief, 
pursuant to express statutory authorization, to stop systematic and ongoing violations of Idaho 
law. Contrary to Oneida Ed. Ass'n, the State does not seek a preliminary injunction pursuant to 
an ex parte hearing. Rather, it has filed unrefuted evidence of Native Wholesale's illegal 
conduct and noticed up its request for hearing. And, like the Ada County case, while not 
required to do so, it has provided evidence of Native Wholesale's violations, described below, 
which set forth the scope and size of those violations, and how they have impacted Idaho. 
But back to Native Wholesale's contention that in cases like this one, where there are 
clear statutory violations and express statutory authorization to preliminarily enjoin such 
violations, irreparable harm must nevertheless be shown. This simply is not the rule in many 
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jurisdictions. In addition to the cases cited in the State's memorandum in support of its motion 
for a preliminary injunction, other courts have ruled that 
[i]n statutory enforcement cases where the government has met the 'probability of 
success' prong for the preliminary injunction test, we presume it has met the 
'possibility of irreparable injury' prong because the passage of the statute is itself 
an implied finding by Congress that violations will harm the public. 
United States v. Nutri-Cology, Inc., 982 F.2d 394, 398 (9th Cir. 1992); Accord Gresham 
v. Windrush Partners, Ltd., 730 F.2d 1417, 1423 (11 th Cir. 1984) ("We agree with the district 
court that irreparable injury may be presumed from the fact of discrimination and violations of 
fair housing statutes."); United States v. Diapulse Corp., 457 F.2d 25, 28 (2nd Cir. 1972) ("The 
passage of the statute is, in a sense, an implied finding that violations will harm the public and 
ought, if necessary, be restrained.... No specific or immediate showing of the precise way in 
which violation of the law will result in public harm is required. Thus, [defendant's] claim that . 
. . there was no showing of irreparable injury ... is beside the point." (citations omitted)); 
United States v. Hayes International Corp., 415 F.2d 1038, 1045 (5th Cir. 1969) ("Where an 
injunction is authorized by statute and the statutory conditions are satisfied the usual prerequisite 
of irreparable injury need not be established and the agency to whom the enforcement of the 
right has been entrusted is not required to show irreparable injury before obtaining an injunction. 
[I]rreparable injury should be presumed from the very fact that the statute has been 
violated."). 
The rule set forth in these cases is broadly applied in numerous jurisdictions. In short, the 
State is not under obligation to prove irreparable harm, because, in the words of the Ninth 
Circuit, "the passage of the statute is itself an implied finding by [the Legislature] that violations 
will harm the public." Nutri-Cology, Inc., 982 F.2d at 398. 
PLAINTIFFS STATE OF IDAHO AND THE IDAHO STATE TAX COMMISSION'S 
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PRELIMINARY 
INJUNCTION - 5 
000425
B.	 Even If The State Must Show Irreparable Harm As A Result Of Native 
Wholesale's Violations OfIdaho Law, It Has Done So Here 
Even if Native Wholesale were correct that the State must prove irreparable injury, which 
it is not, the fact is the State has presented unrebutted evidence indicating continuous and 
ongoing violations of cigarettes which Idaho law prohibits to be sold into this State. The 
evidence confirms the need for the entry of a preliminary injunction. 
Irreparable injury or harm is something that cannot be redressed by a legal or equitable 
remedy following trial. Campbell Soup Co. v. ConAgra, Inc., 977 F.2d 86, 91 (3 rd Cir. 1992). 
When a plaintiff suffers "substantial injury that is not accurately measureable or adequately 
compensable by money damages, irreparable harm is a natural sequel." Ross-Simons of 
Warwick, Inc. v. Baccarat, Inc., 102 F.3d 12, 18 (lst Cir. 1996). The State's evidence certainly 
establishes these elements here. 
The fact of the matter is that Native Wholesale sells and ships to Idaho cigarettes not 
legal to be sold in the State. The State's unrebutted evidence establishes that over 100 million 
cigarettes have illegally been sold and shipped into Idaho. The evidence shows that despite 
warnings, despite requests for compliance, indeed, even despite the filing of this lawsuit, Native 
Wholesale continues illegally to sell cigarettes and ship them to Idaho retailers. In short, absent 
being enjoined, Native Wholesale will continue to break the law and the State will incur the 
consequences of its illegal actions. 
Native Wholesale claims this case is all about money and that the State can be repaid if 
and when the Court makes a final decision. Native Wholesale Memorandum Opposing 
Preliminary Injunction, p. 11. While it is true the State seeks civil penalties for Native 
Wholesale's numerous violations, this case is not about money. As the Court can discern from 
reviewing the complaint in this case, the State has not filed a claim for damages or taxes due. 
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Instead, the State seeks in its complaint to stop, by injunctive relief, and to punish and deter, by 
civil penalty, Native Wholesale's illegal conduct. Thus, it is clear that if the Court waits until the 
end of this case to enjoin Native Wholesale, the fact is that potentially millions more in illegal 
cigarettes will have been sold and shipped into Idaho, cigarettes for which there is no judicial 
mechanism to recover and remove from the State. In short, absent preliminary injunctive relief, 
millions more violations of Idaho law will have occurred despite Legislative authorization and 
provision for a judicial mechanism to stop such violations at the preliminary injunction stage. 
C.	 The Tax Commission Is Entitled To A Preliminary Injunction Under Idaho's 
Cigarette Tax Laws 
Native Wholesale's response to the Tax Commission's request for a preliminary 
injunction is merely to state, without citation, two things. First, that its actions in selling and 
shipping, at wholesale, cigarettes to retailers in Idaho does not fall within the definition of a 
wholesaler-the person who must obtain a cigarette permit under Idaho's cigarette tax laws. 
Second, that to require Native Wholesale to obtain a permit would violate the Commerce Clause 
of the United States' Constitution. 
As to the first argument, the State and the Tax Commission have established, in its 
memorandum in support of a preliminary injunction, p. 13, the statutory and evidentiary basis for 
a preliminary injunction as a result of Native Wholesale's conduct in violation of Idaho's 
cigarette tax laws. Native Wholesale's non-substantive response, which is merely to say that the 
laws do not apply to it, does not undercut that presented by the State and the Tax Commission 
here. 
As to the second argument, Native Wholesale does not cite one case to support its 
Commerce Clause argument. While the Commerce Clause generally is invoked as authority for 
federal legislation, the so-called dormant Commerce Clause limits the States' ability to enact 
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legislation that adversely affects interstate commerce. See Quill Corp. v. North Dakota, 504 U.S. 
298, 309 (1992 ("[T]he Commerce Clause is more than an affirmative grant of power; it has a 
negative sweep as well"). State legislation may violate the dormant Commerce Clause if it 
either: (1) facially discriminates in favor of intrastate interests or (2) although facially neutral, 
has the "practical effect" of directly controlling "commerce occurring wholly outside that State's 
borders." Healy v. Beer Inst., Inc., 491 U.S. 324, 332 (1989). Applying these principles here, it 
is clear that Idaho's cigarette wholesaler cigarette permits requirements do not violate the 
Commerce Clause. 
1.	 Idaho's Cigarette Permit Requirements Do Not Facially Discriminate in 
Favor of Intrastate Interests 
Idaho's cigarette permit requirements grant no advantage to any intrastate corporation 
and are neutral in its application. This is relevant because state regulation that is evenhanded 
passes constitutional muster even if it imposes an incidental burden on interstate commerce, 
unless it can be shown that the regulation's burden on interstate commerce is "clearly excessive" 
when compared to the regulation's local benefits. Or. Waste Sys., Inc. v. Dep't of Envt'l 
Quality, 511 U.S. 93, 99 (1994). 
Idaho Code Section 63-2504 has one requirement for corporate cigarette wholesalers: 
either be an Idaho corporation or, if foreign corporations, hold a certificate of authority issued by 
the secretary of state and maintain a registered office and agent pursuant to Idaho's corporation 
act. There is nothing in this requirement that favors intrastate interests. Indeed, under Idaho's 
cigarette tax laws, no matter where a wholesaler resides (1) the wholesaler must obtain a permit 
to sell at wholesale cigarettes to retailers in Idaho; (2) Idaho retailers can obtain the wholesaler's 
products; and (3) the wholesaler can sell and ship cigarettes to Idaho retailers. The cigarette tax 
laws require only that before a wholesaler sells cigarettes to an Idaho retailer, the wholesaler 
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obtain a permit from the Tax Commission. The burden of complying with this requirement is no 
greater on out-of-state wholesalers than it is on in-state wholesalers. Local tobacco wholesalers 
receive no preferential treatment under the Act, thereby making it facially neutral. See Gen. 
Motors Corp. v. Tracy, 519 U.S. 278, 299 (1997). 
2.	 Idaho's Cigarette Tax Laws Do Not Have the Practical Effect of Directly 
Controlling Commerce Occurring Wholly Outside of Idaho 
Because Idaho's cigarette tax laws do not discriminate in favor of intrastate interests, the 
next step is to evaluate whether they have the "practical effect" of directly controlling 
"commerce occurring wholly outside the State's borders." Healy, 491 U.S. at 336 (emphasis 
added). It is important to note that an "effect" on extraterritorial commerce "does not rise to the 
level of a constitutionally impermissible act because it does not constitute the 'regulati[on of] 
commerce,' Healy 491 U.S. at 332, 'control [of] commerce,' id. at 336, 'projection of one state 
regulatory regime into the jurisdiction of another State,' id. at 337, or 'application of a state 
statute to [extraterritorial] commerce,' id. at 336, necessary to render a state statute invalid." 
Freedom Holdings, Inc. v. Spitzer, 357 F.3d 205, 220 (2nd Cir. 2004) (citations omitted). As 
noted by the U.S. Supreme Court, "[t]he mere fact that state action may have repercussions 
beyond state lines is of no judicial significance so long as the action is not within that domain 
which the Constitution forbids." Osborn v. Ozlin, 310 U.S. 53, 62 (1940); see also Healy, 491 
U.S. at 345 (Scalia, J., concurring in part and concurring in the judgment) (cautioning against 
allowing Commerce Clause jurisprudence to "degenerate into disputes over degree of economic 
effect"). 
Applying this test here, Idaho's cigarette tax laws do not directly control commerce 
occurring wholly outside Idaho's border. The laws apply and regulate only the wholesale sale of 
cigarettes that are purchased by and shipped to retailers in Idaho. While the stream of commerce 
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flows back and forth between Native Wholesale's New York operation and Idaho retailers, such 
commerce occurs as much, if not more, inside Idaho's borders. In short, Healy's concerns are 
satisfied and Native Wholesale's Commerce Clause arguments fatally flawed? 
CONCLUSION 
The State and the Tax Commission respectfully request that this Court issue a 
preliminary injunction against Native Wholesale, enjoining it from further violating the 
Complementary Act, the Consumer Protection Act, and Idaho's cigarette tax laws. 
DATED this 30th day of June, 2009. 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STAT_~~FIDAHO-~L___ 
By B;;;T :. ~LANG;Er 
Deputy Attorney General 
Consumer Protection Division 
IDAHO STATE TAX COMMISSION 
By r!nvY~~ -fO, 
THEODORE V. SGLER, JR 
Deputy Attorney General 
State Tax Commission 
2 The circumstances in Healy contrast neatly with those here. There, a group of brewers sued 
Connecticut, seeking a declaration that provisions of that State's liquor law violated the Commerce 
Clause. The Supreme Court agreed, noting that the law's pricing provisions operated to control prices of 
various alcoholic products in states outside Connecticut. 491 U.S. at 337-40. The Court stated that a 
State may not "deprive business and consumers in other States of 'whatever competitive advantages they 
may possess' based on the conditions of the local market." [d. at 339 (quoting Brown-Forman Distillers 
Corp. v. New York State Liquor Auth., 476 U.S. 573, 580 (1986)). Native Wholesale's grievances, 
unarticulated as they are, fall short of this standard because Idaho's cigarette tax laws do not impede, 
control, or deprive Native Wholesale of business opportunities with regards to its sales and commerce 
with retailers in States outside Idaho. The laws are concerned solely with sales and shipments to retailers 
in Idaho regardless of where the wholesaler is located. 
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Samuel A. Diddle o U.S. Mail 
Eberle, Berlin, Kading, Turnbow & 
McKlveen, Chartered 
1111 West Jefferson Street, Suite 530 
P.O. Box 1368 
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o Certified Mail, Return Receipt Requested 
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Boise, ID 83701 
BRETT T. DELANGE 
Deputy Attorney General 
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Samuel A. Diddle, ISB #4967 
EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED 
1111 West Jefferson Street, Suite 530 
P. O. Box 1368 
Boise,ID 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 




NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
through 20, 
Defendants. 
Case No. CV OC 0815228 
MOTION TO STRIKE THE 
SECOND AFFIDAVIT OF BETH 
KITTLEMANN 
COMES NOW the Defendant, Native Wholesale Supply Company ("NWS"), by and through 
its attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and submits this 
Motion to Strike the Second Affidavit ofBeth A. Kittlemann. 
NWS objects to much of the information contained in the Affidavit on the grounds that it 
lacking in foundation, constitutes inadmissible hearsay and contains information obtained in violation 
ofI.R.C.P.45(b). 





Ibis lawsuit was filed on August 14,2008. Apparently, on December 17, 2008, January 24, 
2009, Deputy Attorney General Brett DeLange served subpoenas upon non-party witnesses under the 
guise of an "investigative demand." The information was sought for the purpose of furthering the 
State's arguments in this case. Much of the information contained in Ms. Kittlemann's affidavit is an 
alleged recapitulation of the records obtained in response to the unlawful subpoena. Idaho Rule of 
Civil Procedure § 45(b)(2) requires that a non-party subpoena must be served upon the opposing party 
at least 7 days prior to service on the non-party. The Plaintiffs failed to serve the Subpoena upon 
counsel for NWS, much less, provide a copy of information obtained in response until they filed their 
brief last week. The State's alleged reliance upon an investigation rather than complying with the 
Idaho Rules of Civil Procedure is an abuse of the rules of discovery and improper gamesmanship in 
this litigation. The Affidavit contents are the fruit of the improper conduct and should be stricken. For 
this reason, NWS requests that the entire affidavit of Beth Kittlemann be struck. 
The State has also submitted the deposition of Jo Anne Tornberg. The deposition was 
conducted on November 20, 2008, after this litigation was commenced without any notice to counsel 
for Defendant NWS in this proceeding. The deposition was conducted by the attorney general for the 
State of California. Counsel for NWS in this proceeding had no opportunity to cross-examine or 
participate in that deposition. The deposition is hearsay and should be stricken from the record. 
Much of Ms. Kittlemann's affidavit is her interpretation of documents and testimony and 
argument. Most egregious is paragraphs 19 and 20 of her affidavit. Each paragraph contains 
inadmissible hearsay and is completely lacking in any foundation. It is simply Ms. Kittlemann's 
argument of what unsubrnitted documents suggest. Ibis portion of Plaintiffs Affidavit should be 
stricken as hearsay and lacking in foundation. 
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DATED this :3 {) day of June, 2009 
EBERLE, BERLIN, KADING, TURNBOW, 
& MCKLV N,CHARTERED 
By_-.rT--+-~---.J..."-------'~-'-----~:L.- _ 
Sa 
A to ys for Defendant Native Wholesale 
Supply Company 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and COIT~t copy of the above and foregoing document 
was served upon the following attorney this ~ day of June, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden V\I U.S. Mail
 
Attorney General [ ] Hand Delivery
 
State of Idaho [ ] Overnight Mail

Brettt T. DeLange k1 Fax (208) 334-4151
 




Office of the Attorney General
 
Len B. Jordan Building
 







Theodore V. Spangler, Jr. rM U.S. Mail
 
Deputy Attorney General r'j Hand Delivery
 
Office of the Attorney General [ ] Overnight Mail

State Tax Commission j:'] Fax (208) 334-7844
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EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED 
1111 West Jefferson Street, Suite 530 
P. O. Box 1368 
Boise,ID 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
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NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
through 20, 
Defendants. 
Case No. CV OC 0815228 
DEFENDANT'S REPLY TO 
PLAINTIFFS'MEMORANDUM 
IN OPPOSITION TO 
DEFENDANT'S MOTION TO 
DISMISS ON PERSONAL 
JURISDICTION GROUNDS 
COMES NOW the Defendant, Native Wholesale Supply Company ("NWS"), by and through 
its attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and submits this 
Reply to Plaintiffs' Memorandum opposing Defendant's Motion to Dismiss. 
DEFENDANT'S REPLY TO PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S 






NWS incorporates its arguments and authorities presented in its briefing on subject matter 
jurisdiction and in opposition to Plaintiffs' request tor injunctive relief. It asks the Court to recognize 
that the State's Complaint is fatally defective because the State cannot regulate non-Indian tribally-
chartered corporations selling cigarettes to an Indian retailer on Tribal lands. 
Plaintiffs assert that NWS has sold millions of cigarettes at wholesale to Warpath, Inc., an 
Idaho corporation located in Plummer, Idaho, which in turns sells the cigarettes to the public, and 
therefore "directed at its activities" toward Idaho. (Plaintiffs' brief at 1.) There is no admissible 
evidence establishing these facts. What is more important, and what the State fails to mention and what 
is uncontroverted in the record, is that NWS, a tribally-chartered entity, does not conduct any business 
in Idaho and has purposely kept out of Idaho. Instead, the Indian to Indian transactions are completed 
outside ofthe state and outside the jurisdiction ofIdaho courts. 
II. 
LEGAL ARGUMENT 
A. There is No Basis for Personal Jurisdiction. 
In order for an Idaho court to exercise jurisdiction over an out of state defendant, two criteria 
must be met. The act giving rise to the cause of action must fall within the scope of Idaho's long arm 
statute and the constitutional standards of due process must be met. Schneider v. Sverdsten Logging 
Co., 104 Idaho 210, 211, 652 P.2d 1078, 1079 (1983). Neither criteria is met in this case. 
1. NWS's actions do not fall within the long ann statute. 
The Idaho long arm statute, Idaho Code § 5-514, permits the exercise of personal jurisdiction 
over those who do any of the acts enumerated in the statute so long as the cause of action arises from 
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the "doing of any of said acts." Houghland Farms, Inc. v. Johnson, 119 Idaho 72, 75, 803 P.2d 978, 
981 (1980). Plaintiffs argue that both the ''transacting business" and commission of tortious act 
sections apply. These allegations are incorrect. 
Plaintiffs are unable to explain how dealings by an out of state tribal corporation such as NWS, 
which does not sell or even advertise in Idaho or have any relationship to Idaho, and an Indian 
corporation which purchases cigarettes outside of Idaho and brings them into an Indian reservation 
within the boundaries of Idaho, can be considered to be transacting business in the state. NWS does 
not transact business in Idaho. 
Nor has NWS committed tortious acts in Idaho. Plaintiffs attempt to argue that an alleged 
violation of a statute (which does not apply to NWS; see Memorandum Regarding Lack of Subject 
Matter Jurisdiction) may constitute a tort on which personal jurisdiction can be based. They cite to St. 
Alphonsus Regional Medical Center v. State o/Washington, 123 Idaho 739, 852 P.2d 491 (1993), for 
the suggestion that because the state of Washington's actions might constitute a private tort in Idaho, 
somehow this suggests that violation of a statute is classifiable as a tort. The Sf. Alphonsus case dealt, 
ofcourse, directly with the opposite issue: whether Washington's actions pursuant to certain legislative 
authority constituted a private tort against a private company. There was absolutely nothing in that case 
about whether violation of a statute constituted tortious conduct under the long arm statute. Moreover, 
in the present case, unlike St. Alphonsus, the plaintiffs did not plead in the Complaint any alleged tort 
violation causing personal injury for which they are seeking damages. 
In St. Alphonsus, the claim was that Washington's actions constituted tortious interference with 
contract; here the only claim is that NWS allegedly violated a statute by its contract with Warpath, Inc. 
The St. Alphonsus case is inapposite and provides no support for Plaintiffs. 
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Plaintiffs once again are engaging in circular reasoning. They are alleging that anytime the 
legislature enacts a statute, the violation of that statute by persons outside of the State would constitute 
tortious conduct in Idaho. Such an interpretation would allow the state legislature to expand the State's 
personal jurisdiction to include activity anywhere under the long arm statute. This is not what the 
legislature intends and is not what the courts allow. 
2. The exercise of jurisdiction would violate the due process clause. 
The due process clause requires that a non-resident defendant have "fair warning that a 
particular activity may subject it to the jurisdiction of a foreign sovereign" and "gives a degree of 
predictability to the legal system that allows potential defendants to structure their primary conduct 
with some minimum assurances as to where that conduct will and will not render them liable to suit." 
Burger King Corp. v. Rudzevicz, 471 U.S. 462, 472,105 S.Ct. 2174, 2182,85 L.Ed.2d 528 (1985). As 
noted before, NWS specifically structured its conduct to remain out of Idaho. It has never purposely 
availed itself of the privilege of conducting activities in Idaho, nor has it invoked the benefits and 
protection ofIdaho's laws. Schneider, 104 Idaho at 212,657 P.2d at 1080 (quoting Hanson v. Denckla, 
357 U.S. 235, 253 (1958». 
This Court lacks specific personal jurisdiction over NWS as several elements of the minimum 
contacts analysis required by the Due Process Clause for detennining personal jurisdiction are not 
satisfied in this action. 
The first issue that the State has to confront is that NWS has no legally cognizable contacts 
with Idaho. Even under the Plaintiffs' misstatement ofthe facts, the only contacts NWS has with Idaho 
are on tribal lands, and tribal lands are outside the jurisdiction ofIdaho for civil regulatory purposes. 
The relevant facts are clear. NWS, a tribally-chartered entity, contracts with enrolled members 
of tribes, tribes or other tribally-chartered entities from NWS's New York location. Title and risk of 
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loss passes to those other entities in New York, and a common carrier delivers the cigarettes to 
Warpath, Inc. on reservation lands located within the boundaries of Idaho. Warpath, Inc., like NWS 
itself, is created under the auspices of a separate and distinct entity. Pursuant to Warpath's organizing 
articles, any shareholder must be an emolled member of the Coeur d'Alene tribe. See, Exhibit "A" to 
Affidavit of Samuel A. Diddle filed concurrently herewith. For cigarette sales Idaho treats a tribal 
member and an entity entirely o\\-1led by tribal members as the same. See IDAPA 35.01.10.014.01. 
The terms of the sale to Warpath at all times were FOB Seneca Nation Territory in New York, and the 
purchase price for the goods includes the cost of shipping, which is borne by Warpath. There is no 
evidence whatsoever that NWS made sales in Idaho, or that the use of a common carrier changed 
NWS's "expectations," which were, and have always been, to sell cigarettes on a wholesale basis to 
tribal entities located on sovereign Indian land. 
NWS has no minimum contacts with the State ofldaho. Rather, NWS's contacts are with other 
Native Americans, but all of those contacts arise on the land of the Seneca Nation which is located 
within the geographic boundaries of New York. The only "Idaho" contact by NWS is with the Coeur 
d'Alene Tribe on its reservation. Indian tribes are "unique aggregations possessing attributes of 
sovereignty over both their members and their territory." United States v. Mazurie, 419 U.S. 544, 557 
(1975). An Indian tribe, as a quasi-sovereign nation, possesses the right to govern on its tribal land as it 
sees fit. See Bittle v. Vahe, 119 P.3d 810,817 (Okla. 2008). Idaho cannot intrude on the Seneca or 
Coeur d'Alene Tribes' rights. 
The first prong of the minimum contacts inquiry is refined into two sub-elements which query 
whether the defendant has either (1) "purposefully availed" itself of the privilege of conducting 
activities in the forum or (2) "purposefully directed" its activities toward the forum. Thus, in order to 
satisfy the first element of the test, Plaintiffs are required to show that NWS either purposefully availed 
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itself of the privilege of conducting activities in Idaho, or that NWS purposefully directed its activities 
towards Idaho. I 
In short, where the defendant has not conducted activities in the forum state, a plaintiff must 
prove that the defendant "(1) committed an intentional act, which was (2) expressly aimed at the forum 
state, and (3) caused harm, the brunt of which is suffered and which the defendant knows is likely to be 
suffered in the forum state." Pebble Beach Co. v. Caddy, 453 FJd 1151, 1156 (9th Cir. 2006). 
a.	 Courts Have Concluded that the Minimum Contacts Analysis 
Required by the Due Process Clause Applies to Tribal Lands. 
In Pennoyer v. Neff, 95 U.S. 714, 732 (1878), the United States Supreme Court declared that a 
court which entered a judgment without personal jurisdiction violated the due process clause of the 
Fourteenth Amendment. Beginning with Pennoyer, the High Court has "relied on the principles 
traditionally followed by American courts in marking out the territorial limits of each State's 
authority." Although the minimum contacts test established by International Shoe is itself a fairness 
inquiry, the scope of that inquiry necessarily acknowledges that the constitutionality of a state's 
assertion of in personam jurisdiction reflects territorial limitations on the power of an individual state. 
Max Daewyler Corp. v. R. Meyer, 762 F.2d 290, 264 (2d Cir. 1985); see also Johnson Creative Arts, 
Inc. v. Wool Masters, Inc., 743 F.2d 947, 950 n.3 (Ist Cir. 1984). One of those historical and statutory 
territorial limitations on a state's power is its inability to extend its civil regulatory and adjudicatory 
jurisdiction to Indian reservations. Dist. Cty. Ct. for the Tenth Judicial Dist. v. Feather, 420 U.S. 425, 
428 n. 2 (1975).2 
1 Plaintiffs rely heavily on the "stream ofcommerce theory" to support their argument; however, "[t]he placement ofproduct into 
the stream ofcommerce, without more is not an act purposefully directed toward a forum state." (HollandAmerica Line Inc. v. 
Wiirtsiki North America, Inc., 485 F3d450, 459 (9th Cir. 2007), citingAsahi Metal Indus. Co. v. Super. Ct., 480 U.S. 102, 112 
(1987). "Even a defendant's awareness that the stream ofcommerce mayor will sweep the product into the forum state does not 
convert the mere act ofplacing the product into the stream ofcommerce into an act purposefully directed toward the forum state." 
2 The federal statutory definition of"Indian Country" includes land "within" a state. 18 D.C.S. §liS!. 
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"The limitation on state power in Indian COWltry stems from the Indian commerce clause, 
which vests exclusive legislative authority over Indian affairs in the federal government." Nell Jessup 
Newton, et ai., Cohen's Handbook of Federal Indian Law, at p. 520, § 6.03[1][a]; see also Alaska v. 
Native Village of Venetie, 522 U.S. 520, 527 n. I (1998) ("Generally speaking, primary jurisdiction 
over land that is Indian COWltry rests with the Federal Government and the Indian tribe inhabiting it, 
and not with the States"); Worcester v. Georgia 31 U.S. 515, 561 (1832) ("[t]he Cherokee nation, then, 
is a distinct community occupying its own territory, without bOWldaries accurately described, in which 
the laws of Georgia can have no force"). Accordingly, any activities which are conducted by 
individuals or entities exclusively on Tribal lands cannot be said to have benefited or purposefully 
availed themselves of the protection ofIdaho. 
Contrary to the premise of Plaintiffs' entire argument, the United States Supreme Court has 
stated that it has "never accepted the proposition that state lines are irrelevant for jurisdictional purposes 
...." World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 268, 291 (1980); see also Hanson v. 
Denckla, 337 U.S. 235, 251 (1958) (minimum contacts analysis is "a consequence of territorial 
limitations on the power of the respective States"). These limitations based on "state lines" are 
equally applicable to Tribal lands. 
In accord with these general principles, the United States Supreme Court and other courts 
have repeatedly held that the "states possess limited power to assert jurisdiction on Indian land 
and to tax and regulate Indian affairs." American Vantage Companies, Inc. v. Table Mountain 
Rancheria, 292 F.3d 1091, 1096 (9th Cir. 2002); see also Williams v. Lee, 358 U.S. 217, 223 
(1959) (state courts have no jurisdiction over a claim by a non-Indian against an Indian); 
Oklahoma Tax Comm 'n v. Chickasaw Nation, U.S. 450, 458 (1995); County of Yakima v. 
Confederated Tribes and Bands of the Yakima Indian Nations, 502 U.S. 251, 270 (1992) 
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(county could not enforce its excise tax on sales of reservation land); McLanahan v. Ariz. State 
Tax Comm'n, 411 U.S. 164,179-81 (1973); New Mexico v. Mescalero Apache Tribe, 462 U.S. 
324, 343-44 (1983) (state may not regulate hunting and fishing by non-Indians on reservation); 
California v. Cabazon Band ofMission Indians, 480 U.S. 202, 221-22 (1987) (California could 
not regulate gaming activity by tribes on reservation lands); Santa Rosa Bank ofIndians v. King 
Cty., 532 F.2d 655, 659 (9th Cir. 1975) ("We think it unquestionable that the history of 
congressional dealings with the Indian trust lands is more than adequate to evidence an intent to 
oust state regulation over the same lands."). Furthermore, the United States Supreme Court has 
concluded that general principles governing due process in the context of whether a State court 
has personal jurisdiction over individuals apply on Tribal lands. Harkness v. Hyde, 98 U.S. 476, 
478 (1878) (concluding that the principles of Pennoyer v. Neffapply on Tribal lands). 
These territorial limitations on state power vis-a-vis Tribal lands are similarly reflected in 
the case law concerning whether a state court has personal jurisdiction over entities and 
individuals and their activities which take place exclusively on Tribal lands. In sum, activities 
occurring only on Tribal lands do not constitute minimum contacts with Idaho for purposes of 
acquiring personal jurisdiction over a non-resident entity, without satisfying the minimum 
contacts test required by the Due Process Clause of the federal Constitution. 
b.	 NWS did not Purposefully Avail Itself of the Privilege of 
Conducting Activities in Idaho by Transporting Goods 
to a Tribal Entity on Tribal Lands. 
A factor which differentiates the instant case from every decision that Plaintiffs rely on is 
the fact that NWS does not decide the destination of the cigarettes that are shipped. Indeed, 
Warpath, Inc., the purchasing tribal entity, has sole discretion to determine where the cigarettes 
are shipped and subsequently sold after title and risk transfer F.O.B. on the Seneca Nation 
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reservation in New York. Indeed, NWS only ships to destinations selected by its direct 
purchaser, in this case to the Coeur d'Alene reservation. A number of cases have held that this 
lack of control over the destination of shipment is dispositive of the issue of specific personal 
jurisdiction. 
In Lesnick v. Hollingsworth & Vose Co., 35 F.3d 939, 940 (4th Cir. 1994), plaintiff 
asserted that the district court had specific personal jurisdiction over a cigarette filter 
manufacturer by virtue of the sale of cigarettes in the forum state containing its filters. The 
defendant manufacturer "acknowledged that, when it sold the material for cigarette filters to 
Lorillard, it placed the material in commerce knowing that it would eventually be sold in [the 
forum] as a component of . . . cigarettes.,,3 During the relevant time period, the defendant 
provided the cigarette manufacturer with 10 billion filters which were marketed and distributed 
through the nation. Id. The jurisdictional facts also showed that the defendant and cigarette 
manufacturer had entered into an agreement which required close cooperation to produce the 
cigarettes and required sharing in royalties from product development. Id. at 946. 
On these jurisdictional facts, plaintiff argued that the cigarette manufacturer's act of 
shipping cigarettes into the forum state should be imputed to the defendant. Id. The court 
concluded that this was insufficient to demonstrate minimum contacts with the forum state since 
"[a]ll of the listed contacts between [the cigarette manufacturer] and [defendant] relate only to 
[defendant's] agreement to supply filters from its plant" to out of state facilities and "none of the 
3 The fact that the manufacturer distributed a component part, rather than a final product, is immaterial "because 
there simply is no per se constitutionally significant difference between component parts and fmished products." 
Jeffers v. Wal-Mart Stores, Inc., 152 F. Supp.2d 913, 921 (S.D. W. Va. 200 I) (adding that "[i]t would be unwise for 
any court to conclude that, without more, the Due Process clause of the Fourteenth Amendment compels a finding 
that a plastic bottle is somehow constitutionally different from its cap or label."). 
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conduct is anyway directed toward the state oj Maryland." Id. (emphasis in original); see also 
Jeffers, supra, 152 F.Supp.2d at 921 (holding that fact that defendant entity knew an intermediate 
entity would purchase its product and ship it into the forum state "alone is too attenuated to meet 
the requirements of purposeful availment"); Lansing Trade Group, LLC v. 3B BioJuelsI {S.D. 
Tex. April 27, 2009) --- F.Supp.2d ---, Civil Action No. H-08-3155, 2009 WL 1140458, at *13 
(no purposeful availment where purchaser unilaterally decided where defendant shipped the 
products from the forum state). 
Similarly, NWS sells its cigarettes FOB Seneca Cattaraugus Indian Territory. NWS has 
no control over the destination of the cigarettes. NWS does not solicit business in Idaho or 
otherwise target Idaho as a destination of its cigarettes; the cigarettes sold in Idaho, if any, are a 
result of unilateral acts of an independent third party over which NWS has no control; NWS does 
not decide whether cigarettes will be sold to consumers. NWS does not advertise in Idaho, and 
does not maintain offices in Idaho. It has not engaged in any contractual obligations relating 
whatsoever to Idaho. In sum, NWS' shipments of cigarettes to a tribal entity on Tribal lands 
does not constitute purposeful availment. (Montour Decl. at,-r,-r 1-7.) 
Even if NWS "transported" the cigarettes and this could be a violation of the Act, it does 
not mean that, aJortiori, specific personal jurisdiction exists. Indeed, this faulty line of reasoning 
has been rejected by the Ninth Circuit, since it unduly attempts to relax the requirements of due 
process and minimum contacts analysis. In Glencore Grain Rotterdam B. V v. Shivnath Rai 
Harnarian Co., 284 F.3d 1114, 1124-25 (9th Cir. 2002), plaintiff argued that an international 
convention did not require a finding of personal jurisdiction, and therefore, the court should 
conclude that it was not barred from hearing the action. Id. at 1121. In rejecting this argument, 
the court stated: "it is bedrock principle of civil procedure and constitutional law that a statute 
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cannot grant personal jurisdiction where the Constitution forbids it." Id. (citations omitted). 
Here, Plaintiffs are arguing that this Court has personal jurisdiction because of alleged violation 
of the statute, in an apparent attempt to read the requirements of due process and minimum 
contacts out of existence. Unfortunately for Plaintiffs, Idaho cannot pass statutes that grant 
jurisdiction forbidden by the Constitution. Therefore, this Court should reject Plaintiffs' 
argument and hold that specific personal jurisdiction over NWS does not exist in this case for the 
reasons outlined in this brief. 
C.	 NWS Did Not Purposefully Direct its Activities Toward or Conduct 
Activities in Idaho. 
In North Pacific Ins. Co. v. Switzler, 924 P.2d 839 (Or.App. 1996), the Plaintiff argued 
that a state court could properly assert personal jurisdiction over a non-Indian who had traveled 
through the state and was involved in an accident on the reservation. Id. at 846. In analyzing 
this assertion, the court initially noted that, "[a]lthough their reservation is within the exterior 
boundaries of Oregon, it is not fully part ofthe state." Id. (emphasis in original). The court then 
conducted a minimum contacts analysis and concluded that the trial court lacked personal 
jurisdiction over the non-Indian because "passing through the state on his way to visit Warm 
Springs does not constitute a 'purposeful direction' of his activities at Oregon residents." Id. at 
848. The court concluded that since all activities giving rise to the claim occurred outside of 
Oregon on an Indian reservation, there were no cognizable minimum contacts to support specific 
personal jurisdiction over the non-Indian. Id. 
This conclusion is not surprising given that a number of courts have held that contacts 
and activities occurring exclusively within Tribal land boundaries do not constitute contact with 
the state in which those lands are situated for purpose of analyzing issues of personal jurisdiction 
and conducting a minimum contacts analysis. See, e.g., In re Commitment ofBeaulieu III, 737 
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N.W.2d 231,235 (Minn.App. 2007); Flammondv. Flammond, 621 P.2d 471,473 (Mont. 1980); 
Martinez v. Super. Ct. 731 P.2d 1244, 1246 (Ariz.App. 1987); Dixon v. Picopa Constr. Co., 772 
P.2d 1104, 1113 (Ariz. 1989). 
The Ninth Circuit has also distinguished between contacts with Tribal lands and contacts 
with a state for jurisdictional purposes. In R.J Williams Co. v. Fort Belknap Housing Authority, 
719 F.2d 979 (9th Cir. 1983), in deciding that jurisdiction was lacking the court determined that 
there were no "substantial activities giving rise to a dispute arising outside the reservation." 
Therefore, the "significant contacts" test was not met. Id. at 985; see also Hedreen v. Crow 
Tribal Housing Authority, 521 F.Supp. 599, 606 n. 4 (D.Mont. 1981); In re Bertelson, 617 P.2d 
121, 125 (Mont. 1980). Accordingly, NWS' commercial activities on, and other contacts with, 
Tribal lands should not be considered for purposes of analyzing whether this Court has specific 
personal jurisdiction in this matter. 
1.	 Plaintiff Cannot Prove that Minimum Contacts Exist by Asserting that 
NWS Knew, or Should Have Known, its Conduct Limited Exclusively to 
Tribal Lands Would Have Effects in Idaho. 
There is no question that "most courts agree that merely asserting that a defendant knew or 
should have knuwn that his intentional acts would cause harm in the forum state is not enough to 
establish jurisdiction under the effects test." IMO Industries, Inc., v. Kiekert AG, 155 F.3d 254,265 (3d 
Cir. 1998) (''we ... agree with the conclusion reached by the First, Fourth, Fifth, Eighth, Ninth and 
Tenth Circuits that jurisdiction under Calder requires more than a finding that the harm caused by the 
defendant's tort is primarily felt within the forum"). Accordingly, evidence submitted by Plaintiffs 
(which is inadmissible in any event) arguing that NWS merely knew or should have known that its 
conduct, limited to Tribal lands would have effects, or that such effects were foreseeable in Idaho, are 
insufficient as a matter of law to satisfY the effects test as enunciated by Idaho and federal courts. The 
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Plaintiffs have submitted no proof of what NWS knew or any evidence to prove what NWS should 
have known beyond Plaintiffs' conclusory speculation. 
Moreover, the alleged "effects" ofNWS' conduct is not what Plaintiffs challenge. The "hann" 
which so alarms the Plaintiffs is the alleged sale of cigarettes to non-Indian residents of Idaho. NWS 
does not sell cigarettes to non-Indian residents ofIdaho; it sells to Warpath, Inc. The effects of which 
Plaintiffs complain are attributable to Warpath's activities alone. NWS has nothing to do with retail 
sales and thus cannot know or foresee any harm caused by others. 
2.	 Plaintiff Must Prove that NWS Expressly Aimed or Targeted its Conduct 
at Idaho. 
Where there is no evidence that a defendant has specifically targeted Idaho residents, that 
defendant's conduct outside the forum alone is insufficient to establish personal jurisdiction. 
For example, in Felix v. Kommanditgesellschaji, 196 Ca1.App.3d 106 (1988), the defendant, an 
automobile parts manufacturer, shipped its parts to Volkswagen which subsequently included those 
parts in vehicles that it sold in California. Id at 116. The jurisdictional facts demonstrated that the 
defendant was incorporated in a foreign country, and had not "done business in California at any 
[relevant] time, [had] no office, affiliate, subsidiary, agent, employee, bank accounts, or business 
operations in this state." Id The court noted that the parts and vehicles themselves were manufactured 
outside California. Id There was also evidence before the court that defendant knew that its products 
were sold in California and that its products were being "currently be[ing] purchased by consumers 
through authorized Volkswagen dealership." Id 
Given these facts, the court held "that a foreign corporation must knowingly avail itself of the 
benefits accruing from its activities within the forum before jurisdiction will attach." Id at 676. The 
court stated evidence demonstrating this included "an intent or purpose to serve the market in the forum 
State, establishing channels for providing regular advice to customers in the forum State, or marketing 
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the product through a distributor who has agreed to serve as the sales agent in the forwn State." Id at 
676. After applying the foregoing principles to the facts, the court concluded that "[t]he appropriate 
test is not knowledge or awareness or the ultimate destination of the product, but whether the 
manufacturer has purposefully engaged in forwn activities so it can reasonably expert to be haled 
there" and that "[t]he contacts in this case are simply too fortuitous and tenuous to warrant the exercise 
ofpersonal jurisdiction" over defendant. 
NWS has no knowledge that cigarettes it sells to Warpath will be or have been sold to non-
Indian residents of Idaho. There is no proof in the record of such knowledge. Indeed, the only "proof' 
of any such sale is the single sale created by the State for the purpose of this litigation. If non-Indians 
buy cigarettes from Warpath, are they residents of Idaho or Washington or Montana? The State does 
not know; it is not in the record, and NWS has no knowledge ofany such sales. 
Here, like the defendant in Felix, even ifNWS were aware that its cigarettes were being sold to 
Idaho consumers on Tribal lands, Plaintiffs have submitted no evidence to show that NWS expressly 
targeted or aimed its conduct at Idaho by, for example, setting up distribution networks, marketing in 
the forwn, or making direct sales to entities or consumers in Idaho. Indeed, all of Plaintiffs' evidence is 
to the contrary - NWS expressly aimed and targeted its conduct to tribal entities outside of Idaho on 
Tribal lands. Furthermore, Plaintiffs have submitted no evidence to show that NWS had any intent or 
design to serve Idaho consumers, other than evidence establishing that Warpath, Inc., not NWS, sold 
the products to an Idaho resident. This is simply not enough to meet the minimum contacts test, or to 
show express aiming or intentional targeting. 
NWS specifically limited its business transaction to an entity located on Tribal lands. NWS 
cannot be held to have purposefully availed itself of conducting or directing its activities at Idaho by 
virtue of the fact that some Idaho residents may have allegedly directed their activities at Tribal lands 
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by buying cigarettes from entities other than NWS, and then transporting them into Idaho. Again, 
NWS does not concede even this point as there is no proof on the record of non-Indian sales. A major 
distinction between the cases cited by Plaintiffs and the factual circumstances in this case is that the 
ultimate activity discussed therein was conducted in the forum state and targeted at forum state 
residents, whereas here the activity at issue was specifically conducted outside Idaho, on tribal lands, 
and directed at an entity which is resident of another forum. In this case, there is no admissible 
evidence of any non-Indian purchases except the fabricated purchase by the state investigator. Even if 
there were, any contact with residents of Idaho was a result of Idaho residents leaving Idaho to 
purchase the goods from another third-party entity, which is located on Tribal lands. In short, NWS did 
not come voluntarily to Idaho no matter how many Idaho residents purchased cigarettes from a third-
party entity on Tribal lands. It cannot be held to have purposefully availed itself or directed its 
activities at Idaho, since all of those activities were directed at the Tribal forum, and entities and 
residents located there. 
III. 
CONCLUSION 
Plaintiffs' arguments about personal jurisdiction ignore the facts in the case. They 
attempt to assert jurisdiction based on a fiction that NWS transacted business and/or had any 
dealings with Idaho. They attempt to disguise the essential fact that the tribally-chartered 
corporation sells cigarettes on a wholesale basis to entities located on sovereign Indian land. No 
cigarettes sold by NWS are even shipped to any non-reservation land in Idaho. Plaintiffs do not 
appear to recognize the significance of those facts. 
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The requirements for exercise of personal jurisdiction over NWS in Idaho have not been 
met. It would violate the precepts of due process and the case law of Idaho and the United States 
Supreme Court to subject NWS to jurisdiction in Idaho. 
Accordingly, NWS respectfully requests that the Court grant its motion to dismiss on the 
basis of lack of personal jurisdiction. 
DATED this 30day of June, 2009 
EBERLE, BERLIN, KADING, TURNBOW, 
& MCKLVE , CHARTERED 
By ij 
Samu A. iddle, of the firm 
Attorneys for Defendant Native Wholesale 
Supply Company 
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SAMUEL A. DIDDLE being first duly sworn deposes and says: 
1. I am one of the attorneys representing Defendant Native Wholesale Supply 
Company in this matter and as such have personal knowledge of the matters stated herein. 
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2. Attached hereto as Exhibit "A" is a true and accurate copy of the Articles of 
Organization of Warpath, Inc. 
3. Attached hereto as collective Exhibit "B" is a true and accurate copy of maps 
depicting the location and boundaries of the Coeur d' Alene Indian Tribe Reservation lands. 
4. Attached hereto as Exhibit "c" is a copy of the State's Response to Defendant's 
First Request for Admissions. 
Further, your affiant sayeth not. 
DATED this 3ZJ day of June, 2009 
S 
SUBSCRIBED AND SWORN to before me this ~ day of June, 2009. 
----,--- otary Public for Idaho 
Residing: Meridian, Idaho 
My Commission Expires: 3/10/11 
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,~he undersigned, acting as incorporator of a corporation under the Idaho Business 
Corporation Act, adopt the following Articles of Incorporation for such corporation: 
FIRST: The name of the corporation is WARPATH, INC. 
SECOND: The period of its duration is perpetual. 
THIRD: The purpose or purposes for which the corporation is organized is 
to conduct the transaction of any or all lawful business for which corporations may be 
incorporated under the Idaho Business Corporation Act. 
FOURTH: The aggregate amount of shares which the corporation shall have 
the authority to issue is One Hundred Thousand (100,000), all of one class, One Hundred 
Dollar ($100.00) par value. 
FIFTH: Provisions denying preemptive rights are: NONE 
SIXTH: Provisions for the regulation of the internal affairs of the 
corporation are: All Shareholders of this corporation shall be and are enrolled members 
of the Coeur d'Alene Tribe, State ofIdaho. 
SEVENTH: The address of the initial registered office of the corporation is 
North 165 Highway 95, Plummer, Idaho, 83851, and the name of its initial registered 
agent at such address is Pete Mahoney. 
EIGHTH: The number of directors constituting the initial Board of Directors 
of the corporation is two (2), and the names and addresses ofthe persons who are to serve 
1_ SEtllETIIRY II' STATE 
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as directors until the first annual meeting of shareholders or until their successors are 
elected and shall qualify are: 
NAME: ADDRESS: 
Pete Mahoney P.O. Box 609 
Plummer, Idaho 83851 
Peggy A. Mahoney P.O. Box 609 
Plummer, Idaho 83851 
NINTH: The name and address ofthe incorporator is: 
NAME: ADDRESS: 
Pete Mahoney P.O. Box 609 
Plummer, Idaho 83851 




STATE OF IDAHO ) 
) ss. 
County of Benewah ) 
On this d1 day of October, 2001, before me, the undersigned, a Notary Public 
in and for the State of Idaho, personally appeared Pete Mahoney, known or identified to 
me to be the person whose name is subscribed to the within instrument, and 
acknowledged to me that he executed the same. 
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Comments and questions: David Comer 
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Case No. CV OC 0815228 
STATE OF IDAHO AND THE IDAHO 
STATE TAX COMMISSION'S 
RESPONSES TO DEFENDANT'S FIRST 
SET OF REQUESTS FOR ADMISSIONS 
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The State of Idaho, by and through its Attorney General, Lawrence G. Wasden, and the 
Idaho State Tax Commission (collectively "State of Idaho" or "Idaho"), pursuant to Rule 36(a), 
I.R.c.P., responds to Defendant's First Set of Requests for Admissions as follows: 
PRELIMINARY STATEMENT 
In making these responses, Idaho reserves all objections on the grounds of competency, 
privilege, materiality, authenticity, admissibility, or any other grounds to the use of the 
information and documents it produces in this action. Idaho also reserves the right to object to 
any additional discovery requests in this action. 
Idaho does not (and has not) assumed any improper, unproven, or hypothetical facts that 
may be set forth, implied, or alluded to in Defendant's discovery requests. Nor has Idaho 
accepted any allegations, claims, argumentative terminology, or characterizations which may be 
set forth, implied, or alluded to in Defendant's discovery requests. 
Idaho reserves the right, but undertakes no additional obligations other than those 
imposed by the Idaho Rules of Civil Procedure, to supplement its discovery responses in the 
event it obtains or locates additional or different information or documents in the future. 
REQUEST FOR ADMISSION NO.1: Please admit that the State of Idaho does not 
assess or collect any excise tax upon any cigarettes sold by Native Wholesale Supply Company 
to Warpath, Inc. 
RESPONSE: Idaho objects to this Request. It requests Idaho to admit to something 
which is irrelevant and not reasonably calculated to lead to the discovery of admissible evidence. 
Idaho's two claims against Native Wholesale Supply Company are for violations of the Idaho 
Tobacco Master Settlement Agreement Complementary Act and Idaho's cigarette tax provisions. 
Neither claim is dependent upon whether Idaho assesses or collects taxes on any cigarettes 
STATE OF IDAHO AND THE IDAHO STATE TAX COMMISSION'S RESPONSES TO 
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Native Wholesale Supply Company has sold to Warpath, Inc. Furthermore, the request requires 
Idaho to assume that Warpath, Inc., at present, is a business enterprise wholly owned and 
operated by an enrolled member or members of an Idaho Indian tribe or is wholly owned and 
operated by an Idaho Indian tribe. Such foundation is missing. Without waiving these 
objections, Idaho answers as follows: 
Idaho admits that, to date, it has not collected cigarette tax payments from Native 
Wholesale Supply Company. Idaho further admits that, pursuant to Rule 014, Idaho Cigarette & 
Tobacco Products Tax Administrative Rules, codified at IDAPA 35.01.10.014, cigarette 
wholesalers such as Native Wholesale Supply Company may deliver cigarettes which do not 
have Idaho stamps affixed to Idaho Indian reservations when the purchaser is: (l) an enrolled 
member of an Idaho Indian tribe; (2) a business enterprise wholly owned and operated by an 
enrolled member of members of an Idaho Indian tribe; or (3) a business enterprise wholly owned 
and operated by an Idaho Indian tribe. 
REQUEST FOR ADMISSION NO.2: Please admit that the State of Idaho does not 
assess or collect any excise tax upon Seneca or Opal brand cigarettes sold by Native Wholesale 
Supply Company to Warpath, Inc. when sold by Warpath, Inc. 
RESPONSE: Please see Idaho's answer to Request for Admission Number I. Idaho 
further responds that Idaho's statutory cigarette excise tax assessment and collection rules do not 
depend upon cigarette brands sold by a wholesaler. 
REQUEST FOR ADMISSION NO.3: Please admit the State of Idaho does not assess 
or collects any excise tax upon any Seneca or Opal brand cigarettes purchased by Warpath, Inc. 
from Native Wholesale Supply Company when sold by Warpath on the Coeur d'Alene 
Reservation land. 
STATE OF IDAHO AND THE IDAHO STATE TAX C MMISSION'S RESPONSES TO 
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RESPONSE: Please see Idaho's answer to Request for Admission Number 2. 
REQUEST FOR ADMISSION NO.4: Please admit the State of Idaho does not assess 
or collect any excise tax upon any Seneca or Opal brand cigarettes purchased by Warpath, Inc. 
from Native Wholesale Supply Company when sold by Warpath on the Coeur d'Alene 
Reservation land to enrolled members of a federally recognized Indian tribe. 
RESPONSE: Please see Idaho's answer to Request for Admission Number 2. 
DATED this Z~y of June, 2009. 
LA\VRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
By~7L1---
BRETT T. DELANGE 
Deputy Attorney General 
Consumer Protection Division 
IDAHO STATE TAX COMMISSION 
By ~RE~(aGL~ 
Deputy Attorney General 
State Tax Commission 
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i'!·')._. . 
Samuel A. Diddle, ISB #4967 
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EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED 
1111 West Jefferson Street, Suite 530 
P. O. Box 1368 
Boise, ID 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 




NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
through 20, 
Defendants. 
Case No. CV OC 0815228 
DEFENDANT'S REPLY TO 
PLAINTIFFS' MEMORANDUM 
IN OPPOSITION TO 
DEFENDANT'S MOTION TO 
DISMISS FOR LACK OF 
SUBJECT MATTER 
JURISDICTION 
COMES NOW the Defendant, Native \Vholesale Supply Company (hereinafter "NWS"), 
by and through its attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd., and 
submits this memorandum in response to the Plaintiffs' Opposition to NMW's Motion to 
Dismiss on Subject Matter Jurisdiction Grounds. If the Court does not dismiss this matter based 
on lack of personal jurisdiction, then certainly it should find there is no subject matter 
jurisdiction and dismiss the Complaint. 
DEFENDANT'S REPLY TO PLAINTIFFS' MEMORANDUM IN oppoCf6J ~ IJ~~aNT'S 





As did Plaintiffs in their brief on the issue of subject matter jurisdiction, NWS will 
incorporate the arguments and factual discussion made in its personal jurisdiction briefs into the 
current briefing. NWS also incorporates all arguments made in its Memorandum opposing 
Plaintiffs' request for injunctive relief. 
II. 
THIS COURT LACKS SUBJECT MATTER JURISDICTION 
The Court should be aware in reviewing all of the briefing by Plaintiffs and in noting all 
of the cases cited by Plaintiffs that not one of those cases allowed a state to regulate, prohibit or 
tax an exclusively tribal to tribal transaction, which is the situation in the present case. Not one 
court, from the Supreme Court of the United States to a state trial court, has stated that solely 
Indian to Indian commercial transactions can be regulated by a state. Moreover, all state statutes 
the State seeks to enforce in this action apply only to "Sales in this State." NWS has never made 
any sale in the State of Idaho. Accordingly, this Court should dismiss this Complaint. 
A. Neither the MSA Nor the Complementary Act Applies to NWS. 
Plaintiffs concede that the Idaho MSA Act does not apply to the present situation and 
have conceded that NWS is not violating that Act. They then argue that the Complementary Act 
is somehow applicable. Thus, what the State appears to be saying is that the MSA permits the 
transaction at issue here because it involves tribal matters on Indian Territory, but the 
Complementary Act which was enacted to effectuate the MSA somehow takes the opposite 
position. The State cannot expect the Court to support such an illogical argument. 
All statutes the State seeks to apply to the sales in this case require that the sales to occur 
in or within Idaho. See, Idaho Code § 39-7802, 39-7803, 39-8403 and 39-8403(3)(b). 
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The Complimentary Act requires cigarette manufacturers to certify and list with the State, 
all cigarette brands sold "in the State." Idaho Code § 39-8403. From this list the State publishes 
a directory. The Complimentary Act prohibits the sale "in this State" cigarettes not included in 
the directory are not taxed and are not covered by the Master Act. The State, however, seeks to 
enforce a statute that's stated purpose is to compliment enforcement of the Master Act upon sales 
not subject to the Master Act. 
The State admits that it does not assess any tax on Seneca or Opal cigarettes sold by 
Warpath. See, Exhibit C to the Affidavit of Samuel A. Diddle filed concurrently herewith. 
Therefore, they are not sold "in the State." If Warpath's sales are not "in the State" then NWS's 
sale of Seneca or Opal cigarettes to Warpath are not a "sale in this State" in violation of Idaho 
Code § 39-8403(3)(b). 
In addition to the fact that the Act cannot apply to tribal entities, as discussed below, the 
Complementary Act cannot apply to NWS because NWS does not "acquire, hold, own, possess, 
transport, import, and/or cause to be imported for sale and distribution in Idaho cigarettes." 
Idaho Code §39-8403(3) (emphasis supplied). The key phrase in this statutory description is "in 
Idaho." As discussed at length in NWS' various briefs, NWS does nothing "in Idaho." NWS 
does not direct its business or its activities or its advertising or its efforts toward Idaho. It has no 
presence in Idaho. It does not come within the parameters of the Idaho Complementary Act. 
At most, the Complementary Act applies to the sale and distribution of cigarettes in 
Idaho. As discussed in NWS' pleadings, the only cigarettes with which NWS is involved arrive 
by common carrier at the Coeur d'Alene Indian reservation - not in Idaho. Plaintiffs are 
attempting to enforce state law upon Native Americans, Native American-owned entities and 
Native American tribes for transactions occurring on tribal land. This they cannot do. 
B. This Action is Barred By the Doctrine of Tribal Sovereignty. 
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The Supreme Court has long recognized that "Indian tribes are 'domestic dependent 
nations' that exercise inherent sovereign authority over their members and territories." 
Oklahoma Tax Comm 'n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509, 111 S.Ct. 
905,112 L.Ed.2d 1112 (1991) (quoting Cherokee Nation v. Georgia, 5 Pet. 1, 17,8 L.Ed. 25 
(1831)). "Indian tribes are unique aggregations possessing 'attributes of sovereignty over both 
their members and their territory.'" New Mexico v. Mescalero Apache Tribe v. Bracker, 448 
U.S. 136,142,100 S.Ct. 2578, 65 L.Ed. 665 (1980)) (quoting United States v. Mazurie, 419 U.S. 
544, 557, 95 S.Ct. 710, 42 L.Ed. 706 (1975)). The Court has said that "[b]ecause of their 
sovereign status, tribes and their reservation lands are insulated in some respects by an 'historic 
immunity from state and local control.'" Mescalero, 462 U.S. at 332, 103 S.Ct. 2378 (citation 
omitted). Further, "tribes retain any aspect of their historical sovereignty not 'inconsistent with 
the overriding interests of the National Government.'" Id. (quoting Colville, 447 U.S. at 153, 
100 S.Ct. 2069). 
The principle of tribal sovereignty has "given rise to two independent but related barriers 
to the assertion of state regulatory authority over tribal reservations and members." Bracker, 448 
U.S. at 142,100 S.Ct. 2578. "First, the exercise of[state regulatory] authority may be preempted 
by federal law." Jd. (citations omitted). "Second, it may unlawfully infringe 'on the right of 
reservation Indians to make their own laws and be ruled by them.'" Jd. (quoting Williams v. 
Lee, 358 U.S. 217, 220, 79 S.Ct. 269, 3 L.Ed.2d 251 (1959)). 
When tribal sovereignty and state regulatory authority collide, courts must seek to 
"reconcile the plenary power of the States over residents within their borders with the 
semiautonomous status of Indians living on tribal reservations." Attea, 512 U.S. at 73, 114 S.Ct. 
1257, 36 L.Ed.2d 129 (1973)). "Resolution of conflicts of this kind does not depend on 'rigid 
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rules' or on 'mechanical or absolute conceptions of state or tribal sovereignty .... '" Attea, 512 
U.S. at 73. 114 S.Ct. 2028 (quoting Bracker, 448 U.S. at 142, 145, 100 S.Ct. 2578). Rather, 
courts must undertake "a particularized inquiry into the nature of the state, federal, and tribal 
interests at stake, an inquiry to determine whether, in the specific context, the exercise of state 
authority would violate federal law." Attea, 512 U.S. at 73, 114 S.Ct. 2028 (quoting Bracker, 
448 U.S. at 145, 100 S.Ct. 2578). 
The instant case presents a conflict between Idaho's regulatory authority and the 
sovereign status of NWS and the tribal reservation located within Idaho's borders. 1 The Court 
must reconcile these interests by conducting the type of particularized inquiry outlined above. 
As part of this inquiry, it is important to note that there is a "significant geographical 
component" to tribal sovereignty. Bracker, 448 U.S. at 151, 100 S.Ct. 2578. Although "the 
reservation boundary is not absolute, it remains an important factor to weigh in determining 
whether state authority has exceeded the permissible limits." Id. 
The Complementary Act and the Tobacco Tax Act implicate tribal sovereignty insofar as 
they restrict or prohibit shipment or transportation of cigarettes from NWS, located outside of 
Idaho, to a tribal entity located on the reservation. 
Under the interpretation of the Acts advanced by the Plaintiffs, wholesalers cannot ship 
cigarettes to reservation retailers because those retailers are located "in Idaho." Also, common 
and contract carriers cannot transport wholesale shipments of cigarettes to reservation retailers. 
The interests underpinning the Statutes are not implicated by these types of transactions. 
I It should be noted that although NWS is a tribally-chartered corporation, and Warpath, Inc., is a corporation whose 
shareholder are members of the Coeur d'Alene tribe, operating on the Coeur d' Alene reservation, the Tribes are not 
parties to this action. Tribal sovereignty claims are not limited to cases in which an Indian tribe is a party. Instead, 
there is substantial case law that tribally-chartered corporations have the same supremacy clause-protected status as 
tribes. See, e.g., Plains Commerce Bank v. Long Family Land and Cattle Co., No. cry. 05-3002, 2006 WL 
2055880 (D.S.D. Jul. 17,2006) 
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As previously discussed, although the Statutes directly regulate the shipment and transportation 
of cigarettes, they are clearly aimed at restricting the manner in which Idaho consumers purchase 
cigarettes. As such, when applied to the shipment or transportation of cigarettes to a tribal entity 
located on the reservation, the issue is whether Idaho may regulate the manner in which tribe 
members on the reservation acquire cigarettes. The Statutes do not implicate a state interest 
sufficient to justify that level of interference with tribal sovereignty. See, e.g., Ward v. New 
York, 291 F. Supp. 2d 188 (2003) (finding tribal sovereignty superior to state regulation of 
transportation of cigarettes to tribal members or a reservation). 
C.	 Idaho Has Not Acted to Establish State Law Jurisdiction Over Tribal 
Transactions on Tribal Lands. 
States have some power to exercise jurisdiction over Indian territory in some cases or if 
they reach an agreement with the tribe. 25 U.S.c. §1322. In this case, there is no agreement 
between the state and the Coeur d'Alene tribe, and Idaho has not acted to assume jurisdiction. 
Indeed, the Idaho Administrative Rules specifically provide that cigarette wholesalers 
may deliver cigarettes without Idaho stamps to Indian reservations when: 
a.	 The purchaser is an enrolled member of an Idaho Indian tribe; 
b.	 The purchaser is a business enterprise wholly owned and 
operated by an enrolled member or members of an Idaho 
Indian tribe; and 
c.	 The purchaser is a business enterprise wholly owned and 
operated by an Idaho Indian tribe. 
IDAPA 35.01.10.014.01 
Warpath, Inc. 's Articles of Incorporation specifically provide that "all shareholders of 
this corporation shall be and are enrolled members of the Coeur d'Alene Tribe, State ofIdaho." 
See, Exhibit "A" to the Affidavit of Samuel A. Diddle filed concurrently herewith. Thus, Idaho 
has specifically declined any regulatory authority over the very type of transaction on which it 
DEFENDANT'S REPLY TO PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION - 6 
57032-100181403.000.DOC 
000469
now seeks to base personal jurisdiction. 
D. The State's Taxing Authority is Limited. 
The Plaintiffs' brief cites Wagnon v. Prarie Bend Potawatomi Nation, 546 U.S. 95 
(2005), for the proposition that a state's assertion of off-reservation taxing authority is an 
"altogether different course" than attempts to tax on-reservation transactions. This is, of course, 
true. That case did state that off-reservation conduct is more appropriately taxed and regulated 
by a state than on reservation transactions. 
Of course, however, the off-reservation conduct must be in the state which is attempting 
to tax it. The Wagnon case dealt with Kansas imposing fuel taxes on activities occurring outside 
of reservations but within Kansas. This is completely distinct from the state's unconstitutional 
attempt to regulate and tax NWS activities in selling to Warpath outside of Idaho. 
III. 
CONCLUSION 
The Plaintiffs have not borne their burden of showing that this Court has subject matter 
jurisdiction. Accordingly, NWS respectfully requests the Court to dismiss Plaintiffs' Complaint. 
DATED this k2 day of June, 2009 
IN, KADING, TURNBOW, 
EN,CHARTERED 
By_~--->v<-­... ~$-=--­
Sa ue A. Diddle, of the firm 
Attorneys for Defendant Native Wholesale 
Supply Company 
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I HEREBY CERTIFY that a true and cs.,rr.25t copy of the above and foregoing document 
was served upon the following attorney this ~_ day of June, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden 
Attorney General 
State of Idaho 
Brett T. DeLange 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State Street, Lower Level 
PO Box 83702 
Boise, Idaho 83702-0010 
(208) 334-2424 
Theodore V. Spangler, Jr. 
Deputy Attorney General 
Office of the Attorney General 
State Tax Commission 
POBOX36 
Boise, Idaho 83720-0410 
(208) 334-7530 
K] U.S. Mail 
[ ] Hand Delivery 
[ ] Overnight Mail
W1 Fax (208) 334-4151 
[\] Email 
[~U.S. Mail 
[ ] Hand Delivery 
[ ] Overnight Mail 
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THE IDAHO STATE TAX 
COMMISSION'S REPLY 
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Defendant Native Wholesale Supply Company ("Native Wholesale") moves to strike the 
Second Affidavit of Beth Kittelmann. Native Wholesale is upset with and charges the State with 
"gamesmanship" because it did not receive notice the State of Idaho served two third parties with 
civil investigative demands and subpoenas pursuant to Idaho Code Sections 48-611 and 48-612 
of the Idaho Consumer Protection Act. It also objects to the Courts' review of a certified copy of 
the Deposition of JoAnn Tomberg. Finally, Native Wholesale objects to Ms. Kittelmann's 
statements in her affidavit. Native Wholesale's reasons for its motion, in fact, defy reason. 
Assuming the Court wishes to consider Native Wholesale's as of yet unnoticed motion, it should 
be denied for the following reasons set forth below. 
ARGUMENT 
A.	 Native Wholesale's Objections To The State's Service Of Two Civil 
Investigative Demands and Subpoenas Are Without Merit 
Native Wholesale's first set of objections relates to two civil investigative demands and 
subpoenas the State served upon Warpath, Inc., an Idaho customer of Native Wholesale, and 
Con-Way Freight, a trucking company Native Wholesale used to ship its products to Warpath. 
The objections are without merit for several reasons: 
Idaho Code Sections 48-611 and 48-612 of the Idaho Consumer Protection Act 
expressly authorize the Attorney General to serve investigative demands and subpoenas 
"when he has reason to believe that a person has engaged in, is engaging in or is about to 
engage in any act or practice declared to be unlawful by this act" upon "any person who 
is believed to have information, documentary material or physical evidence relevant to 
the alleged or suspected violation." Idaho § 48-611 (1). The Sections do not require 
notice to be given to the party being investigated. 
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The two parties that received the civil investigative demands and subpoenas-
Warpath, Inc. and Con-Way Freight-are customers or providers of services to Native 
Wholesale. The documents Native Wholesale objects to are Native Wholesale's own 
sales and billing documents, separate copies of which are no doubt in Native Wholesale's 
possession, custody or control. I Native Wholesale cannot be surprised concerning the 
existence of these documents and what they provide and state for since Native Wholesale 
originated each of them in the first place. 
Native Wholesale contends that the State should have utilized the provisions of 
Rule 45(b)(2), I.R.c.p and provided it notice of the investigative demand. There is 
nothing in Rule 45 or in the Consumer Protection Act that requires the State to so act. 
And in making this claim, Native Wholesale conveniently overlooks the fact that after 
being served with the State's complaint, Native Wholesale removed it (improperly as it 
turned out2) to federal court. The legal consequences of this action were two-fold: once 
a matter is removed to federal court the State was barred from obtaining discovery 
pursuant to the state court action. See 28 U.S.C. § 1447(d); Visicorp v. Software Arts, 
Inc., 575 F.Supp.1528, 1531 (N.D. Cal. 1983) ("Whether or not such discovery is lodged 
with the state court, it is not a matter which remains with any force or effect after 
removal."); Allstate Ins. Co. v. Sup Ct., 183 Ca.Rptr. 330, 333-34 (Cal.App. 1982). 
Further, had the State taken any affirmative action in the federal court pending its remand 
The civil investigative demands and subpoenas are attached to the Second Affidavit of Beth 
Kittelmann as Exhibits D and E. 
]n granting the State's and the Tax Commission's motion to remand this matter, the federal district 
court ruled that Native Wholesale did not have an objective reasonable basis for removing this matter to 
federal court. See State of Idaho et a1. v. Native Wholesale Supply Company, No. 08-CY-396-S-E.rL, 
Memorandum Decision and Order at 7-8 (D.Idaho April 6, 2009). A true and correct copy of the federal 
court's decision is attached to the memorandum. 
PLAINTIFFS STATE OF IDAHO AND THE IDAHO STATE TAX 




motion, such as pursued discovery, it would have been deemed to have "acquiesced in the 
federal court's jurisdiction and waived objection to the removal. See In re Moore, 209 
U.S. 490. 28 S.Ct. 706, 52 L.Ed. 904 (1908)." Lanier v. American Brd. of Endodontics, 
843 F.2d 901, 904 (6th Cir. 1988). Thus the State could not proceed under Rule 45 
I.R.C.P. had it wanted to, and had it proceeded under Rule 45, Fed.R.Civ.P., it would 
have waived its right to have this matter remanded, which it latter was successful in 
doing. 
It is important to note that the documents the State obtained from Warpath, Inc. 
and Con-Way Freight are covered by discovery requests served upon Native Wholesale, 
but which the company has refused to respond. 3 Had Native Wholesale cooperated and 
responded to the State's discovery, it would have produced the very same documents it 
seeks to have stricken by the Court here. 
B.	 Native Wholesale's Objections To The Court Reviewing the Certified Copy 
of JoAnn Tornberg's Deposition Are Without Merit 
Native Wholesale objects to the deposition of Ms. JoAnn Tornberg on hearsay grounds. 
The argument fails. 
First, it is hornbook law that all relevant evidence is admissible, except as provided by 
the Idaho Rules of Evidence. Rule 402, I.R.E. Second, the Court determines admissibility of 
evidence. Rule 104(a). Third, where a matter is to be tried to the Court and not a jury, the Court 
"upon request shall take and report the evidence in full, unless it clearly appears that the 
evidence is not admissible on any ground or that the witness is privileged." Rule 103(b). 
A true and correct copy of the State's discovery requests are attached to this memorandum for the 
convenience of the Court in reviewing. 
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Applying these rules here, it is not clear that the deposition of Ms. Tornberg is inadmissible. In 
fact, the opposite is true: the certified copy of the deposition is admissible. 
Concerning Native Wholesale's claim that Ms. Tornberg's sworn statement is hearsay, 
the fact is that it is excepted from the hearsay rule pursuant to Rule 803(8), I.R.E. This rules 
exempts from the hearsay rule records of a public office or agency, unless circumstances indicate 
a lack of trustworthiness in the records. Such records must set forth matters that are regularly 
conducted and recorded pursuant to law and to which there was a duty to report. That is exactly 
what Ms. Tornberg's deposition is: As the Court can discern from the deposition, it is a record 
of a regularly recorded statement that was conducted and transcribed by a certified court reporter 
pursuant to law.4 The trustworthiness and reliability of the deposition also cannot be refuted: As 
review of the deposition indicates, it was given under oath with an opportunity provided Ms. 
Tornberg to correct any mistakes or errors. Tornberg Deposition, p. 5, Ll. 10-13; p. 106 Ll. 4-13; 
p. 109 (Certificate of Reporter). 
The simple fact is that the certified copy of Ms. Tornberg's deposition is the equivalent of 
an affidavit and easily satisfies the requirements for the admissibility of such a pleading: See 
Rule 56(e), I.R.C.P. (Affidavits shall be under oath, based upon personal knowledge and set forth 
facts admissible in evidence). There is thus no bar in this Court considering her concededly 
relevant, sworn statements, based upon her person knowledge, concerning Native Wholesale's 
actions with respect to its sales activities directed to Idaho. 
4 A certified copy of Ms. Tornberg's deposition is attached to the Second Affidavit of Beth Kittelmann 
as Exhibit G. 
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C.	 Native Wholesale's Objections To Paragraphs 19 and 20 of Ms. Kittelmann's 
Second Affidavit Are Without Merit 
Native Wholesale objects to paragraphs 19 and 20 of Ms. Kittelmann's Second Affidavit. 
Paragraph 19 reports that the State advised the Nevada Foreign Trade Zone that the cigarettes of 
Native Wholesale which it was releasing for sale and shipment to Idaho were contraband and 
attached the State's August 14, 2008 letter that provided the Foreign Trade Zone the notice. 
Native Wholesale does not state how this statement lacks foundation or is hearsay and no 
grounds for such an assertion can be discerned. The statement is based upon personal 
knowledge, is under oath, and is relevant to this matter. It is admissible and may be considered 
by the Court. 
Paragraph 20 reports Native Wholesale's response to the State's August 14, 2008 letter, 
which was to start to conceal from the Foreign Trade Zone the ultimate Idaho destination of its 
cigarette shipments by changing its shipping procedures with respect to cigarette sales to Idaho 
retailers. Ms. Kittelmann attaches copies of Native Wholesale's pre-and post-August 2008 
invoiceslbills of lading which confirm that which Ms. Kittelmann states: Native Wholesale's 
post-August 2008 invoiceslbills of lading show Native Wholesaler as both the "buyer" of it own 
cigarettes and as the seller. Prior to August 2008, Native Wholesale's invoiceslbills of lading 
would show Warpath, Inc. as the buyer. This, of course, would provide the Foreign Trade Zone 
with notice when cigarettes were going to Idaho and decline to release such cigarettes in such 
circumstances. After August 2008, by showing Native Wholesale as the buyer, the Foreign 
Trade Zone is unable to comply with the State's request that it not release Native Wholesale's 
non-compliant cigarettes for shipment and sale to Idaho retailers because the real purchaser and 
recipient of the cigarettes-Warpath, Inc.-is now covered up. Native Wholesale does not state 
how Ms. Kittelmann's statement on this fact lacks foundation or is hearsay and no grounds for 
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such an assertion can be discerned. The statement is based upon personal knowledge, is under 
oath and is relevant to this matter. It is admissible and may be considered by the Court. 
In summary, if there is "improper gamesmanship" in this matter, it is in what Native 
Wholesale seeks to do here. It has filed a motion to dismiss this case on personal jurisdictional 
grounds. The State has responded, in part, by showing through Native Wholesale's own 
documents the level of control, focus and effort Native Wholesale has undertaken to serve the 
Idaho market. The documents undercut Native Wholesale's personal jurisdiction motion. Thus, 
Native Wholesale seeks to have the documents stricken by contending that the State should have 
pursued only obtained the documents pursuant to procedures either barred by federal law, or 
which, at a minimum, would have forced the State to consent to the federal court exercising 
jurisdiction in this case, thus keeping this Court from hearing this case. This is gamesmanship. 
Native Wholesale should not be allowed to have its cake and eat it too. It should not be 
allowed to improperly remove this matter to federal court and use the time the matter was before 
the federal court to make further and additional illegal cigarette sales and shipments to Idaho 
retailers. It is not persuasive in its argument that the State is somehow barred from utilizing its 
statutory authority to pursue investigating this matter during the pendency of Native Wholesale's 
improper removal of this matter to federal court. And Native Wholesale should not be allowed 
to move to dismiss this case on personal jurisdiction grounds and suppress at the same time the 
Court's review of Native Wholesale's own sales documents--documents that Native Wholesale 
should have produced pursuant to discovery the State served upon it-and that undercut its 
personal jurisdiction motion. 
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The State and the Tax Commission respectfully request that this Court deny Native 
Wholesale's motion to strike. 
DATED this 151 day of July, 2009. 
LAWRENCE G. WASDEN IDAHO STATE TAX COMMISSION 
IDAHO ATTORNEY GENERAL 
By~'*~fe By ?rw11~~ ~ 
BRETT T. DELANGE THEODORE V. SPAGLER, JR
 
Deputy Attorney General Deputy Attorney General
 
Consumer Protection Division State Tax Commission
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I hereby certify that on the 1st day of July, 2009, I caused to be served, by the method 
indicated below, a true and correct copy of the foregoing, addressed to the following: 
Samuel A. Diddle D U.S. Mail 
Eberle, Berlin, Kading, Turnbow & 
McKlveen, Chartered 
1111 West Jefferson Street, Suite 530 
P.O. Box 1368 
~ Hand Delivery 
D Certified Mail, Return Receipt Requested 
D Overnight Mail 
D Facsimile 
Boise, ID 83701 
BRETT T. DELANGE 
Deputy Attorney General 
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NATIYE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does I 
through 20, 
Defendants. 
Case No. 08-CY-396-S-EJL 
MEMORANDUM DECISION AND 
ORDER 
Currently pending before the Court are: (1) Defendant's Motion to Dismiss for Lack of 
Jurisdiction (Docket No.4) and (2) Plaintiffs' Motion to Remand to State Court (Docket No.5). 
This Order resolves Plaintiffs' Motion to Remand to State Court. Having fully reviewed the 
record, the Court finds oral arguments unnecessary and shall decide this matter on the written 
motions, briefs, and record without oral argument. Dist. Idaho Loc. Civ. R. 7.1(d)(2)(ii). 
Accordingly, the Court enters the following Order granting Plaintiffs' Motion to Remand to 
State Court. Therefore, it is not necessary to consider Defendant's Motion to Dismiss for Lack 
of Jurisdiction. 
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I. BACKGROUND 
Defendant, Native Wholesale Supply Company ("NWS"), is owned by Arthur Montour, a 
member of the Seneca Nation. (Montour Aff. ~ 1, Docket No. 4-2.) NWS is located on the 
Seneca Nation of Indians Territory in New York and chartered by the Sac and Fox Tribe of 
Oklahoma. (Montour Aff. ~ 2.) NWS buys cigarettes from Grand Rivers Enterprises Six 
Nations, Ltd. ("Grand Rivers"), which is located on a Canadian reservation and owned by tribe 
members. (Montour Aff. ~ 3.) NWS then sells the cigarettes to Native American tribes or 
entities owned by members and located on tribal land. (Montour Aff. ~ 5.) The only person or 
entity NWS sells to within the boarders of Idaho is owned by the Coeur d'Alene Tribe and 
located on trust land. (NWS's Mem. in Opp'n to PIs.' Mot. to Remand 3, Docket No. 10.) 
On August 14, 2008, the Idaho State Tax Commission and Idaho Attorney General, 
collectively Idaho, filed this Complaint against NWS and twenty John Does in the Idaho District 
Court of Ada County. (Compl., Docket No. 1-2.) It alleges NWS sold over 90 million cigarettes 
in Idaho that are not on the compliant cigarette directory, (Compl. ~ 19), violating Idaho Code § 
39-8403(3)(c)' (CompI. ~ 34); an Ada County District Court injunction prohibiting Grand Rivers 
from selling cigarettes in Idaho, (Compl. ~ 15); the Idaho Consumer Protection Act, (Compl. ~ 
39); and the Idaho Cigarette Tax Laws, I.c. § 63-2503(1), (Compl. ~ 42). 
On September 17,2008, NWS removed this case from the Ada County District Court to 
this Court under 28 U.S.c. § 1441. (Notice of Removal, Docket No.1.) Idaho moved to remand 
I It is illegal to sell, import, or cause to import for sale or distribution in Idaho any 
cigarette not listed on the compliant cigarette directory. Idaho Code § 39-8403(3)(b)-(c). 
Manufacturers making payments to Idaho from a settlement or into escrow for expected 
liabilities have their cigarettes listed in the directory. § 39-8403(2). 
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this case to state court for lack of subject matter jurisdiction. (Motion to Remand to State Court, 
Docket No.5.) NWS opposes this motion arguing federal question jurisdiction exists under the 
Indian Commerce Clause.2 (Docket No. 10.) 
II. DISCUSSION 
A. Standard of Review 
The Ninth Circuit strictly construes the removal jurisdiction statutes against removal. 
Libhart v. Santa Monica Dairy Co., 592 F.2d 1062, 1064 (9th Cir. 1979). Federal jurisdiction 
must be rejected if there is any doubt as to the right of removal. Gaus v. Miles, Inc., 980 F.2d 
564, 566 (9th Cir. 1992). 
B. Motion to Remand 
Idaho's Motion to Remand to State Court argues this Court lacks subject matter 
jurisdiction and must therefore remand the case to state court under 28 U.S.C. § I447(c). 
Subject matter jurisdiction exists if the case arises under the Constitution, laws, or treaties of the 
United States - a federal question. 28 U.S.C. § 1331. Generally, the federal question must be 
presented on the face of a "well-pleaded complaint" for federal courts to have jurisdiction. 
Caterpillar Inc. v. Williams, 428 U.S. 386, 396 (1987). An exception is when a federal cause of 
action completely preempts a state cause of action. Franchise Tax Ed. ofCal. v. Constr. 
Laborers Vacation Trust, 436 U.S. I, 24 (1993). Based on the discussion below, the Court must 
remand the case to state court under § 1447(c) because it lacks subject matter jurisdiction under 
(I) the well-pleaded complaint rule and (2) the complete preemption doctrine. 
2 NWS has litigated and lost this removal issue with California and Oklahoma. 
California v. Native Wholesale Supply Co., No. 08-1827 (E.D. Cal. Oct. 8, 2008); Oklahoma v. 
Native Wholesale Supply, No. 08-818, 2008 WL 4619808 (W.O. Okla. Oct. 16,2008). 
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I. Well-Pleaded Complaint Rule 
The well-pleaded complaint rule limits the claims that create federal jurisdiction. The 
rule requires a federal question to be presented on the face of the plaintiffs properly pleaded 
complaint - one plead without considering defenses. Caterpillar, 482 U.S. at 392. Because the 
rule does not allow for considering defenses as a basis for jurisdiction, a plaintiff that only relies 
on state law will avoid federal jurisdiction despite a defendant's federal defense. Id. at 393. 
This rule also applies to the defense of federal preemption. Id. 
Here, Idaho only asserts violation of state law in the Complaint. NWS's only allegation 
for jurisdiction in this Court is federal preemption of state law. This is a federal defense to 
claims based on state law; this Court lacks jurisdiction under the well-pleaded complaint rule. 
The Supreme Court's decision Oklahoma Tax Commission v. Graham, 489 U.S. 838 
(1989) is based on the same material facts as this case. There, Oklahoma filed a complaint 
against the Chickasaw Tribe and the manager to collect unpaid state excise tax on the sales of 
cigarettes and bingo proceeds. Id. at 839. The face of Oklahoma's complaint only raised state 
tax questions. Id. at 840. The tribe removed the case to federal district court because the case 
was going to turn on the tribe's defense of sovereign immunity.3 Id. at 839. 
In Graham, the Supreme Court held that allegations offederal immunity from a state 
claim do not qualify for federal jurisdiction. Id. at 841. That is a defense, which is not 
considered under the well-pleaded complaint rule. Even if federal law preempted state law and 
provided the Chickasaw Tribe with immunity from the action, the claim still arose under state 
3A Native American tribe's sovereign immunity from state law is controlled by the 
extent federal law preempts state law. McClanahan v. State Tax Comm'n ofAriz., 41 I U.S. 164, 
172 (I973). Thus, the defenses of sovereign immunity and federal preemption are the same. 
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law and must be resolved there. Id. The Supreme Court held removal was improper and 
remanded the case. Id. at 842. This case is controlled by the Graham holding. 
2. Complete Preemption 
NWS argues removal is proper in this case under the complete preemption doctrine 
because "[t]he Indian Commerce Clause of the Constitution bestows on Congress the exclusive 
power to regulate Native American affairs and Supreme Court precedent supports the removal of 
this case." (NWS's Mem. in Opp'n to PIs.' Mot. to Remand 4.) This Court disagrees because 
states are allowed to impose taxes on cigarette sales from Native Americans to nonmembers, 
showing federal law has not completely preempted state law. 
The complete preemption doctrine provides federal jurisdiction to prevent the artful 
pleading under the well-pleaded complaint rule. ARCa Envtl. Remediation, L.I.e. v. Dep 't of 
Health & Envtl. Quality, 213 F.3d 1108, I I 14 (9th Cir. 2000). Artful pleading is only listing 
state law as the basis of a claim even though federal law provides the appropriate remedy. 
Complete preemption only applies "when a federal statute wholly displaces the state-law 
cause of action" by providing the only remedy available. Beneficial Nat. Bank v. Anderson, 539 
U.S. 1,8 & 1I (2003). Complete preemption applies in the limited circumstances where 
Congress chooses to regulate the entire field. ARCa, 213 F.3d at I I 14. "Unlike complete 
preemption, preemption that stems from a conflict between federal and state law is a defense to a 
state law cause of action and, therefore, does not confer federal jurisdiction over the case." Id. 
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NWS failed to present any statute or treaty expressing Congress's intent to regulate the 
entire field of Native American commerce or Native American commerce in cigarettes. (See 
NWS's Mem. in Opp'n to Pis.' Mot. to Remand.) Its reference to the Indian Commerce Clause 
is unpersuasive in establishing preemption because the clause only gives Congress the power to 
legislate. Cotton Petroleum Corp. v. N.M, 490 U.S. 163, 192 (1989). Without an action by 
Congress, there is no preemption. 
States are allowed to regulate and tax cigarette sales from tribe members to nonmembers. 
In Moe v. Confederated Salish & Kootenai Tribes ofFlathead Reservation, 425 U.S. 463, 483 
(1976), the Supreme Court recognized Montana's ability to make tribe members collect cigarette 
taxes on sales to nonmembers. The Supreme Court also upheld Washington's cigarette tax on 
sales by tribe members to nonmembers. Wash. v. Confederated Tribes ofthe Colville Indian 
Reservation, 447 U.S. 134, 155 (1980) ("The federal statutes cited to us, even when given the 
broadest reading to which they are fairly susceptible, cannot be said to pre-empt Washington's 
sales and cigarette taxes."). Given a state's ability to regulate sales between tribe members and 
nonmembers, it cannot be said that state law has been completely preempted. 
While the cases NWS cites establish federal preemption of some state laws regulating 
reservation activity, they fail to establish complete preemption. In McClanahan v. State Tax 
Commission ofArizona, 411 U.S. 164, 173 (1973), the Supreme Court held Arizona could not 
tax a tribal member's income earned exclusively from the reservation she lived on because taken 
as a whole treaties, federal laws, and the historical context of the laws did not recognize the 
states ability to impose the tax. The case was first brought in Arizona state court and the 
Supreme Court reviewed the decision on a writ of certiorari from the Arizona courts under 28 
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U.S.C. § 1257. Id. at 167. In Moe, the Court extended McClanahan to prohibit Montana from 
taxing cigarette sales on a reservation between tribe members. 425 U.S. at 483. Federal 
jurisdiction existed under 28 U.S.C. § 2281 as a constitutional challenge to state law, which has 
since been repealed. Id. at 465 n.l. These bases for federal jurisdiction do not apply here. 
Because Congress has not displaced state law and the Supreme Court recognizes the 
authority of states to regulate cigarette sales between tribe members and nonmembers, the 
complete preemption doctrine does not apply. Therefore, this Court lacks subject matter 
jurisdiction and shall remand the case back to state court according to 28 U.S.c. § 1447(c). 
C. Attorney Fees 
Plaintiffs' Motion to Remand requests costs and attorney fees incurred in connection with 
NWS's improper removal of this action. (Docket No.5.) The statute says: "An order 
remanding the case may require payment ofjust costs and any actual expenses, including 
attorney fees, incurred as a result of the removal." 28 U.S.c. § I447(c). If there is an 
objectively reasonable basis for seeking removal costs and fees should not be awarded. Martin 
v. Franklin Capital Corp., 546 U.S. 132, 141 (2005). Costs and fees are appropriate when 
established law clearly forecloses removal. Lussier v. Dollar Tree Stores, Inc., 518 FJd 1062, 
1067 (2008). 
Since 1914, defensive claims of federal law preempting state law on Native American 
matters have not created federal jurisdiction. Taylorv. Anderson, 234 U.S. 74, 75-76 (1914). 
The well-pleaded complaint rule does not provide subject matter jurisdiction. Graham, 489 U.S. 
at 842. Further, because states can impose taxes on cigarette sales between tribe members and 
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nonmembers, Moe, 425 U.S. at 483; Confederated Tribes, 447 U.S. at 155, federal law has not 
completely preempted state law. These Supreme Court cases clearly foreclosed NWS's removal. 
Therefore, Idaho will be awarded costs and attorney fees upon establishing the amount under 
Dist. Idaho Loc. Civ. R. 54.1 and 54.2, with opportunity for objection as to the amount. 
III. ORDER 
In accordance with the foregoing, IT IS HEREBY ORDERED that Plaintiffs' Motion to 
Remand to State Court (Docket No.5) is GRANTED. Pursuant to 28 U.S.c. § 1447(c), this case 
shall be remanded to the District Court of the Fourth Judicial District of the State ofIdaho, in 
and for the County of Ada. The clerk shall mail a certified copy of this Memorandum Decision 
and Order to the Ada County court clerk. Defendant shall be ordered to pay just costs any actual 
expenses, including attorney fees, caused by the Notice of Removal on the condition that 
Plaintiffs establish the amount pursuant to Dist. Idaho Loc. Civ. R. 54.1 and 54.2 by April 21, 
2009. Defendant shall have until May 12,2009 to object to the amount of costs and expenses. 
DATED: April 6, 2009 
~~b,eEdward J. Lodge 
U. S. District Judge 









LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STATE OF IDAHO 
BRETT T. DeLANGE (ISB No. 3628) 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 W. Jefferson, St., Second Floor 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Attorneys for the State of Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through )
 
LAWRENCE G. WASDEN, Attorney )
 




) STATE OF IDAHO AND THE 
Plaintiffs, ) IDAHO STATE TAX 
) COMMISSION'S FIRST 
vs. ) DISCOVERY REQUESTS 
) 
NATIVE WHOLESALE SUPPLY )
 






The State of Idaho, by and through its Attorney General, Lawrence G. Wasden, and the 
Idaho State Tax Commission (collectively "State of Idaho" or "Idaho"), pursuant to Rules 33(a), 
34(a), and 36(a) of the Idaho Rules of Civil Procedure, propounds the following Interrogatories, 
Requests for Production, and Requests for Admissions ("Discovery Requests") to Defendant 
Native Wholesale Supply Company ("Native Wholesale"). 
I. 
INSTRUCTIONS 
A.	 Deadline to Respond. Pursuant to Rules 33(a)(2), 34(b)(2), and 36(a) of the Idaho Rules 
of Civil Procedure, the information, documents, and responses requested herein must be 
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received by the State of Idaho on or before thirty (30) days after Native Wholesale's 
receipt of these Discovery Requests. 
B.	 Reasonable Inquiry. In answering these Discovery Requests, Native Wholesale shall 
provide all information and documents that are available to it or subject to its reasonable 
inquiry, including documents available to it, but in possession of its employees, 
representatives, or other agents. 
C.	 Complete Answers Required. If a specific Discovery Request has subparts, Native 
Wholesale shall answer each part separately and fully. If Native Wholesale cannot 
answer a Discovery Request fully, it shall answer to the extent possible, specify the 
reason for his inability to answer the remainder, and provide whatever information and 
knowledge it has regarding the unanswered portion. 
D.	 Document Protection; Copies Authorized. The State of Idaho requests that you permit 
counsel for the State to inspect and copy the documents and things requested herein on 
the 18th day of May, 2009, at the hour of 10:00 a.m., at the Office of the Attorney 
General, Consumer Protection Division, 954 W. Jefferson Street, Second Floor, Boise, 
Idaho, or at such other time and place as the parties may agree upon in writing. 
Concerning documents and other materials that Native Wholesale is requested to 
produce, as an alternative, accurate, legible, and complete copies may be attached to its 
answers and responses and served within the same 30-day period. 
E.	 Electronic Copies Authorized. Concerning documents and other materials that Native 
Wholesale is requested to produce, also as an alternative, accurate, legible, and complete 
copies may also be sCarll-1ed onto a CD in Adobe Acrobat® PDF format and served within 
the same 30-day period. 
F.	 Privilege Claims. If Native Wholesale makes a claim of privilege to any question, it 
must state the basis for its claim and describe the claimed privileged item in reasonable 
and sufficient detail so that the State of Idaho can decide whether the claim of privilege is 
valid. 
G.	 Supplementation. If additional information becomes available to Native Wholesale 
after the State ofIdaho receives Native Wholesale's complete and accurate responses to 
these Discovery Requests, Native Wholesale shall supplement its answers and responses. 
II. 
DEFINITIONS 
Unless otherwise defined, specified, or indicated, the following definitions shall be 
applicable to these Discovery Requests: 
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A.	 "And" and "or" are tenns of inclusion and not of exclusion and shall be construed so as 
to bring within the scope of these Discovery Requests any document or infonnation that 
might otherwise be construed to be outside its scope. For ease of readability, neither 
word will be bolded as follows. 
B.	 "Any" means one or more. For ease of readability, the word will not be bolded as 
follows. 
C.	 "Cigarette" means any product that contains nicotine, is intended to be burned or heated 
under ordinary conditions of use, and consists of or contains (1) any roll of tobacco 
wrapped in paper or in any substance not containing tobacco; or (2) tobacco, in any form, 
that is functional in the product, which, because of its appearance, the type of tobacco 
used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, 
consumers as a cigarette; or (3) any roll of tobacco wrapped in any substance containing 
tobacco which, because of its appearance, the type of tobacco used in the filler, or its 
packaging and labeling, is likely to be offered to, or purchased by, consumers as a 
cigarette described in clause (1) of this definition. The tenn "cigarette" includes "roll­
your-own" (i.e., any tobacco which, because of its appearance, type, packaging, or 
labeling is suitable for use and likely to be offered to, or purchased by, consumers as 
tobacco for making cigarettes). For purposes of this definition of "cigarette," 0.09 ounces 
of "roll-your-own" tobacco shall constitute one (1) individual"cigarette." 
D.	 "Communication" means any contact or act by which any infonnation is transmitted or 
conveyed, including written contact by such means as e-mail, letters, invoices, sales 
receipts, bills, correspondence, memoranda, telegrams, telexes, telecopies, facsimile, or 
by any document, any oral contact such as face-to-face meetings or conversations, and 
telephone or any other electronically-transmitted communications or conversations. 
E.	 "Complaint" means the Verified Complaint filed by the State against Native Wholesale 
in this case on or about August 14,2008. 
F.	 "Concerning," "relating to," or "related to," any subject matter means any 
documents, communication, or any other tangible item that discusses, describes, refers 
to, reflects, contains, analyzes, studies, reports on, comments on, evidences, constitutes, 
sets forth, considers, recommends, or pertains to, in whole or in part in any manner to the 
subject. 
G.	 "Document(s)" means any written, recorded, or graphic matters, however produced or 
reproduced, pertaining in any way to the subject matter of these Discovery Requests, 
including any originals, copies, or drafts of any of the following: records, notes, 
summaries, organizational documents, financial statements, taxing authority filings, 
contracts, agreements, advertising, promotional materials, brochures, pamphlets, flyers, 
newsletters, magazines, drawings, plans, patent or copyright applications, scientific or 
other test results, peer reviews, scientitic journal articles, invoices, purchase orders, 
checks, manuals, policies, rules, reports, forecasts, appraisals, memoranda of 
understanding, telephone logs, letters, telegrams, telexes, cables, tapes, transcripts, 
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audio/video recordings, emails, web pages, photographs, pictures, films, computer 
programs, or other graphics, symbols, and recorded or written materials of any nature 
whatsoever. Any document that contains a comment, notation, addition, insertion, or 
marking of any kind that is not part of another document is to be considered as a separate 
document. 
H.	 "Each" means each and every. For ease of readability, the word will not be bolded as 
follows. 
I.	 "Grand River Enterprises" means (i) Grand River Enterprises Six Nations Ltd., 
(referred to as "Grand River" in the Affidavit of Arthur Montour in Support of Motion to 
Dismiss for Lack of Personal Jurisdiction, dated September 24, 2008, and filed in Case 
No.1 :08-cv-00396-EJL (U.S. District Court, District ofIdaho)), and any of its principals, 
owners, officers, directors, shareholders, agents, employees, representatives, consultants, 
or attorneys, past and present; (ii) any other persons acting or purporting to act on their 
behalf or under their direction, authorization or control; and (iii) any predecessors, 
successors, subsidiaries, parents, assignees or affiliates of the foregoing. 
J.	 "In Idaho," within Idaho," "to Idaho," and "in the State of Idaho," mean within the 
exterior limits of the State of Idaho and includes all territory within these limits owned by 
or ceded to the United States of America, including Indian Country as defined by 18 
U.S.C.	 § 1151. 
K.	 Where asked to "identify" or describe a "document," the description should include, but 
not be limited to, the following: 
a.	 The name, address, telephone number, occupation, and job title of the present 
custodian of the record, and, if applicable, the employer of the present custodian 
of the document; 
b.	 The date the document was made or entered into and the name, address, telephone 
number, occupation, job title, and employer of each person whose testimony 
could be used to authenticate such document and lay the foundation for its 
introduction into evidence; 
c.	 The name, address, telephone number, occupation, job title, and employer of the 
author(s) or person(s) who prepared the document; 
d.	 The identity of the person(s) to whom the document was addressed, and who 
received each and every copy of the document; 
e	 A description of the nature and contents of the documents in such a manner that 
the custodian of the document would be able to locate it in response to a subpoena 
or request for production; and 
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f.	 The identity and location of the file(s) where the original and each and every copy 
of the document is located. 
L.	 Where asked to "identify" a "person" who is a natural born individual, or where an 
answer refers to such a person, please state his or her name, last known address, 
occupation, last known business address, and last known personal and business telephone 
numbers. 
M.	 Where asked to "identify" a business entity or federal or state government agency, please 
give its correct name, and if it is a business entity, state whether it is a corporation, 
limited liability company, partnership, sole proprietorship, or unincorporated association 
and describe the nature of its business. If the business entity is a partnership or sole 
proprietorship, identify the person or persons who are its partners or owners and give the 
address and telephone number of the entity's principal office. 
N.	 "Including" means including but not limited to. 
O.	 "Lake Erie Tobacco Company" means Lake Erie Tobacco Company, and any of its 
principals, owners, officers, directors, shareholders, agents, employees, representatives, 
consultants, or attorneys past or present; (ii) any other persons acting or purporting to act 
on their behalf or under their direction, authorization, or control; and (iii) any 
predecessors, successors, subsidiaries, parents, assignees or affiliates of the foregoing. 
Upon information and belief of the State, Lake Erie Tobacco Company is or has been 
located at 6564 or 6558 Route 417, Kill Buck, New York. 
P.	 "NITCO" means the Nevada International Trade Corporation, also known as Foreign 
Trade Zone #89 and as the Southern Nevada Trade Zone. 
Q.	 "Person" means any natural person, corporate entity, partnership, aSSOCIatIOn, Jomt 
venture, government entity or trust, and any other business operation or legal entity. 
R.	 "Seneca Territory Bonded Warehouse" means the "bonded warehouse on the Seneca 
Cattaraugus Indian Territory" referred to in the Affidavit of Arthur Montour in Support 
of Motion to Dismiss for Lack of Personal Jurisdiction, dated September 24, 2008, and 
filed in Case No. 1:08-cv-00396-EJL (U.S. District Court, District of Idaho). 
S.	 "Warpath" means Warpath, Inc., an Idaho corporation, currently located at North 165, 
Highway 95, Plummer, Idaho. 
T.	 "Western New York FTZ" means the Western New York Foreign Trade Zone in 
Lackawanna, New York, referred to in the Affidavit of Arthur Montour in Support of 
Motion to Dismiss for Lack of Personal Jurisdiction, dated September 24, 2008, and filed 
in Case No.1 :08-cv-00396-EJL (U.S. District Court, District ofIdaho). 
U.	 "You," "your," "Native Wholesale Supply Company," "Native Wholesale," and 
NWS means (i) Native Wholesale Supply Company, and any of its principals, owners, 
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officers, directors, shareholders, agents, employees, representatives, consultants, or 
attorneys past or present; (ii) any other persons acting or purporting to act on their behalf 
or under their direction, authorization, or control; and (iii) any predecessors, successors, 





INTERROGATORY NO.1. Identify each business entity that you in whole or in part 
own, control, contract with, associate with, or that is a subsidiary, successor, or predecessor in 
interest of Native Wholesale. 
INTERROGATORY NO.2. Identify each person who may have information about 
the sale of Seneca or Opal brand cigarettes in Idaho and provide an explanation of what 
information each person may have. 
INTERROGATORY NO.3. If you deny in whole or in part any of the Requests for 
Admission in these Discovery Requests, identify each fact, each person who has knowledge of 
each fact, and each document evidencing each fact, which supports the basis for your denial. 
INTERROGATORY NO.4. Identify each communication or document between 
NWS and any person located in Idaho relating to the sale, offer for sale, purchase, ownership, 





REQUEST FOR PRODUCTION NO. 1. Produce any documents relating to 
shipments or releases to or from NITCO, the Western New York FTZ, or the Seneca 
Territory Bonded Warehouse, of cigarettes sold or distributed by NWS to any person located 
in Idaho, including (a) invoices; (b) orders; (c) bills of lading; and (d) documents relating to 
compliance with U.S. Customs requirements. Please note: " any person located in Idaho" 
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limits and describes the "cigarettes sold or distributed by NWS" referenced in the request; it is 
not meant to limit or describe to whom or where the "shipments or releases" referred to in the 
request are directed. 
REQUEST FOR PRODUCTION NO.2. Produce any documents relating to 
communications between NITCO, the Western New York FTZ, or the Seneca Territory 
Bonded Warehouse and NWS relating to the storage, handling, or shipment of cigarettes, 
including (a) contracts and (b) agreements. 
REQUEST FOR PRODUCTION NO.3. Produce any communications between 
NITCO and NWS relating to cigarettes shipped from NITCO or released by NITCO from 
January 1,2004 to present. 
REQUEST FOR PRODUCTION NO.4. Produce any communications between 
NWS and any common or private carriers, including (a) Con-Way Freight, Inc., (b) APT 
Transportation, Inc., and (c) Leader Express relating to shipments or transportation into or 
within Idaho of cigarettes sold, imported, or distributed by NWS, including cigarettes shipped 
from or released by NITCO. 
REQUEST FOR PRODUCTION NO.5. Produce any contracts, agreements, invoices, 
bills, or communications between NWS and Grand River Enterprises relating to the sale, 
offer for sale, purchase, ownership, possession, shipment, transportation, importation, 
distribution, or delivery of cigarettes anywhere in the United States, "There a purchaser or 
recipient of such cigarettes was Warpath. 
REQUEST FOR PRODUCTION NO.6. Produce any contracts, agreements, invoices, 
bills, or communications between NWS and Grand River Enterprises relating to the sale, 
offer for sale, purchase, ownership, possession, shipment, transportation, importation, 
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distribution, or delivery of cigarettes anywhere in the United States, and where a purchaser or 
recipient of those cigarettes was any person located in Idaho other than Warpath. 
REQUEST FOR PRODUCTION NO.7. Produce any contracts, agreements, or 
communications between NWS and Warpath, or any other person located in Idaho relating 
to the sale, offer for sale, purchase, ownership, possession, shipment, transportation, importation, 
distribution, or delivery of cigarettes. 
REQUEST FOR PRODUCTION NO.8. Produce any financial documents, including 
invoices, sales receipts, bank statements showing the transfer of funds, statements of accounts 
receivable and accounts payable, profit and loss statements, and other financial statements, 
relating to the sale, offer for sale, purchase, ownership, possession, shipment, transportation, 
importation, distribution, or delivery of cigarettes anywhere in the United States, where a 
purchaser or recipient of such cigarettes from NWS was Warpath, or any other person located 
in Idaho. 
REQUEST FOR PRODUCTION NO.9. Produce any documents relating to your 
sale of any cigarettes to any person located in Idaho that state the location of the sale, that the 
sale is on an F.O.B. Seneca Nation basis, and/or that title and risk of loss transfer to the 
purchaser at the time of sale on the Seneca Cattaraugus Indian Territory. (See Affidavit of Arthur 
Montour in Support of Motion to Dismiss for Lack of Personal Jurisdiction, dated September 24, 
2008, and filed in Case No.1 :08-cv-00396-EJL (U.S. District Court, District ofIdaho)). 
REQUEST FOR PRODUCTION NO. 10. Produce any documents relating to N'VS's 
corporate organization, including charters, constitutions, articles of incorporation, applications 
and filings submitted to any governing authority, including documents showing its officers and 
directors from Jan. 1, 2000 to present. 
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REQUEST FOR PRODUCTION NO. 11. Produce any contracts, agreements, or 
communications between NWS and Gene Mack or any other customs broker, relating to the 
purchase, importation, sale, shipment, or release from Customs of cigarettes sold or distributed 
by NWS to any person located in Idaho, including Warpath. 
REQUEST FOR PRODUCTION NO. 12. Produce any documents relating to the 
importation to, or shipment from, any person other than NITCO, the Western New York FTZ, 
or the Seneca Territory Bonded Warehouse of cigarettes sold or distributed by NWS to any 
person located in the state of Idaho. 
REQUEST FOR PRODUCTION NO. 13. Produce any documents relating to travel 
to or within Idaho by any ofNWS's principals, owners, officers, directors, shareholders, agents, 
employees, representatives, consultants, or attorneys. 
REQUEST FOR PRODUCTION NO. 14. Produce any documents identified in your 
response to Interrogatory No.4. 
REQUEST FOR PRODUCTION NO. 15. Produce any contracts, agreements, 
invoices, bills, or communications between N\VS and Lake Erie Tobacco Company relating 
to the sale, offer for sale, purchase, ownership, possession, shipment, transportation, importation, 
distribution, or delivery of cigarettes anywhere in the United States, where a purchaser or 
recipient of such cigarettes was Warpath. 
REQUEST FOR PRODUCTION NO. 16. Produce any contracts, agreements, 
invoices, bills, or communications between N\VS and Lake Erie Tobacco Company relating 
to the sale, offer for sale, purchase, ownership, possession, shipment, transportation, importation, 
distribution, or delivery of cigarettes anywhere in the United States, and where a purchaser or 
recipient of those cigarettes was any person located in Idaho other than Warpath. 
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REQUEST FOR ADMISSION NO.1. Please admit that you transported, imported or 
caused to be imported for sale and distribution in Idaho Seneca brand family cigarettes 
manufactured by Grand River. 
REQUEST FOR ADMISSION NO.2. Please admit that you transported, imported or 
caused to be imported for sale and distribution in Idaho Opal brand family cigarettes 
manufactured by Grand River. 
REQUEST FOR ADMISSION NO.3. Please admit that in 2004 you transported, 
imported or caused to be imported for sale and distribution in Idaho to Idaho retailers at least 
24,650,000 Seneca and Opal brand cigarettes manufactured by Grand River. 
REQUEST FOR ADMISSION NO.4. Please admit that in 2005 you transported, 
imported or caused to be imported for sale and distribution in Idaho to Idaho retailers at least 
21,406,000 Seneca and Opal brand cigarettes manufactured by Grand River. 
REQUEST FOR ADMISSION NO.5. Please admit that in 2006 you transported, 
imported or caused to be imported for sale and distribution in Idaho to Idaho retailers at least 
22,830,000 Seneca and Opal brand cigarettes manufactured by Grand River 
REQUEST FOR ADMISSION NO.6. Please admit that in 2007 you transported, 
imported or caused to be imported for sale and distribution in Idaho to Idaho retailers at least 
24,442,000 Seneca and Opal brand cigarettes manufactured by Grand River. 
REQUEST FOR ADMISSION NO.7. Please admit that in 2008 you transported, 
imported or caused to be imported for sale and distribution in Idaho to Idaho retailers at least 
14,152,000 Seneca and Opal brand cigarettes manufactured by Grand River. 
REQUEST FOR ADMISSION NO.8. Please admit that in January 2009 you 
transported, imported or caused to be imported for sale and distribution in Idaho to Idaho 
retailers at least 2,508,000 Seneca and Opal brand cigarettes manufactured by Grand River. 
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REQUEST FOR ADMISSION NO.9. Please admit that (a) on June 5, 2008, the Idaho 
Attorney General's Office mailed a letter, certified mail, return receipt requested, to the president 
of Native Wholesale, Arthur Montour, Jr.; and (b) the letter was sent to Native Wholesale's 
mailing and street addresses. 
REQUEST FOR ADMISSION NO. 10. Please admit that the document attached hereto 
as Exhibit A (Bates Numbers IDAG 150677 - IDAG 150678, inclusive) is a true and correct 
copy of the letter referenced in Request for Admission No.9, and of the return receipts (IDAG 
150810 - IDAG 150811), signed on June 9, and 10, 2008 for this letter. 
REQUEST FOR ADMISSION NO. 11. Please admit that after June 10, 2008, you 
imported or caused to be imported for sale and distribution in Idaho at least 11,620,000 Seneca 
and Opal brand cigarettes manufactured by Grand River. 
REQUEST FOR ADMISSION NO. 12. Please admit that Grand River is not listed on 
the Idaho Compliant Tobacco Manufacturer and Brand Family Directory as of the dates you 
imported or caused to be imported for sale and distribution in Idaho. 
REQUEST FOR ADMISSION NO. 13. Please admit that the Seneca cigarette brand is 
not listed on the Idaho Compliant Tobacco Manufacturer and Brand Family Directory as of the 
dates you imported or caused it to be imported for sale and distribution in Idaho. 
REQUEST FOR ADMISSION NO. 14. Please admit that the Opal cigarette brand is 
not listed on the Idaho Compliant Tobacco Manufacturer and Brand Family Directory as of the 
dates you imported or caused it to be imported for sale and distribution in Idaho. 
REQUEST FOR ADMISSION NO. 15. Please admit that Arthur Montour is the 
President and sole owner of Native Wholesale. 
REQUEST FOR ADMISSION NO. 16. Please admit that Arthur Montour as the 
President and sale owner of Native Wholesale, has knowledge of, directs, or controls Native 
Wholesale's importing and causing to be imported Seneca and Opal brand cigarettes for sale and 
distribution in Idaho. 
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REQUEST FOR ADMISSION NO. 17. Please admit that Native Wholesale does not 
now and had never possessed a cigarette permit, pursuant to Idaho Code Section 63-2503. 
REQUEST FOR ADMISSION NO. 18. Please admit that Native Wholesale never 
applied for a cigarette permit, pursuant to Idaho Code Section 63-2503. 
DATED this 91h day of April, 2009. 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
S1'ATE OF IDAHO 
BRETT T. DELANGE 
Deputy Attorney General 
Consumer Protection Division 
IDAHO STATE TAX COMMISSION 
By 1~o 'w.. 
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June 5, 2008 
VIA CERTIFIED MAIL; RETURN RECEIPT REQUESTED 
Arthur Montour, Jr. 
Native Wholesale Supply Company 
10955 Logan Road 
Perrysburg, NY 14129 
P.O Box 214 
Gowanda, NY 14070 
Re:	 Notice of Apparent Liability Under Idaho law-Violations of Idaho's Tobacco 
Master Settlement Agreement Complementary Act (Complementary Act) 
Dear Mr. Montour: 
It has come to our attention that Seneca brand cigarettes manufactured by Grand River 
Enterprises Six Nations, Ltd. (Grand River Enterprises), imported by your company and held at 
the Nevada International Trade Corporation, Foreign Trade Zone #89, in Las Vegas, Nevada, 
have been sold and shipped at your company's direction from that location to at least one 
purchaser in the State of Idaho, namely War Path, North 165 Hwy 95, Plummer, ID 83851. 
Idaho Code § 39-8403(3) of the Complementary Act makes it unlawful for any person to 
sell, offer for sale, possess, acquire, hold, own, import, or cause to import for sale or distribution 
in Idaho cigarettes of a tobacco product manufacturer or brand family not on the Idaho Directory 
of Compliant Tobacco Product Manufacturers and Brand Families (Idaho's Directory). Neither 
Seneca brand cigarettes nor Grand River Enterprises are listed on Idaho's Directory. 
Additionally, sale in Idaho of cigarettes manufactured by Grand River Enterprises, including 
Seneca, have been enjoined by order dated September 5, 2002, of the Fourth Judicial Court, in 
and for the County of Ada, State of Idaho, in the case entitled State of Idaho, by and through 
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Arthur Montour Jr. 
Native Wholesale Supply Co. 
10955 Logan Road 
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FIL:-=GSTATE OF IDAHO i\.M P.f.;L ---.. _ 
BRETT T. DeLANGE (ISB No. 3628) 
Deputy Attorney General 
Consumer Protection Division 3, DAViD NAVARF10, Cisi<!'
Office of the Attorney General By J r~N~DALL 
954 W. Jefferson, St., Second Floor 
P. O. Box 83720 
Boise, Idaho 83720-0010 
Telephone: (208) 334-2424 
Attorneys for the State of Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
STATE OF IDAHO by and through )
 
LAWRENCE G. WASDEN, Attorney )
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Plaintiffs The State ofldaho, by and through its Attorney General, Lawrence G. Wasden, 
and the Idaho State Tax Commission, (collectively "State of Idaho"), pursuant to Rules 33(a)(l), 
34(d), and 36(c)(2) of the Idaho Rules of Civil Procedure, hereby give notice that the State of 
Idaho caused to be served the State ofIdaho and the Idaho State Tax Commission's First Set of 
Discovery Requests, containing Interrogatories, Requests for Production, and Requests for 
Admissions, to Defendant Native Wholesale Supply Company. 
NOTICE OF SERVICE - 1 
000507
DATED this 9th day of April, 2009. 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
STAT,E-Q,FIDAHO~ ~ 
By	 10GL~ ~ 
BRETT T. DELANGE 
Deputy Attorney General 
Consumer Protection Division 
IDAHO STATE TAX COMMISSION 
By Tec1 C:F:LrtN ~ f,rD 
THEODORE V. PANGL ,JR 
Deputy Attorney General 
State Tax Commission 





I hereby certify that on the 9th day of April, 2009, I caused to be served, by the method 
indicated below, a true and correct copy of the foregoing, addressed to the following: 
Samuel A. Diddle IKJ U.S. Mail 
Eberle, Berlin, Kading, Turnbow & o Hand Delivery 
McKlveen, Chartered o Certified Mail, Return Receipt Requested 
1111 West Jefferson Street, Suite 530 o Overnight Mail 
P.O. Box 1368 o Facsimile 
Boise, ID 83701 
BRETT T. DELANGE 
Deputy Attorney General 
NOTICE OF SERVICE - 3
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Session: Hansen070209 Division: DC Courtroom: CR503 
Session Date: 2009/07/02 Session Time: l3:44 
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Reporter: Gosney, Vanessa 
Clerk(s) : 
Oatman, Diane 
State Attorney(s) : 
Public Defender(s) : 
Prob. Officer(s): 
Court interpreter(s) 
Case ID: 0002 
Case number: CVOC0815228 
Plaintiff: Idaho, State of 
Plaintiff Attorney: Delange, Brett 
Defendant: Wholesale, Native 
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15:31:33	 - Judge: Hansen, Timothy
 
Ct calls case; counsel identify themselves for the record
 




15:33:28	 - Judge: Hansen, Timothy
 
Discussion re: materials filed in this case in lieu of Fed ct
 
15:33:45	 - Judge: Hansen, Timothy
 
Ct addresses counsel re: motions
 
l5:36:l2 - Plaintiff Attorney: Delange, Brett
 
Argument re: preliminary injunction motion -- background info
 
l5:37:04	 - Plaintiff Attorney: Delange, Brett
 
Selling cigerattes wholesale for 4yrs -- not in compliance w/ldaho law
 
15:38:55	 - Plaintiff Attorney: Delange, Brett
 
adv'd Native Wholesale -- cont'd to sell -- prelim injunction filed
 
15:48:52	 - Judge: Hansen, Timothy
 
Ct inquires re: sale of cigerattes other than Warpath Inc
 
15:49:34	 - Pers. Attorney: Diddle, Sam
 
Response -- cigerattes being sold on tribal land only
 




l6:10:l9 - Pers. Attorney: Diddle, Sam
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Motion to dismiss 
16:12:35	 - Pers. Attorney: Diddle, Sam 
Native sovereignty 
16:17:00	 - Judge: Hansen, Timothy 
Ct inquires of counsel -- defense position 
16:17:27	 - Pers. Attorney: Diddle, Sam 
Response 
16:18:20	 - Plaintiff Attorney: Delange, Brett 
Rebuttal 
16:38:56	 - Judge: Hansen, Timothy 
Ct inquires of counsel warpath being corporation 
16:39:23	 - Plaintiff Attorney: Delange, Brett 
Response -- no sovereign immunity 
16:40:33	 - Judge: Hansen, Timothy 
Cont'd inquiry == responses interspersed 
16:44:08	 - Pers. Attorney: Diddle, Sam 
Final argument 
16:55:10	 - Judge: Hansen, Timothy 
NWS paying for shipping? 
16:55:29	 - Pers. Attorney: Diddle, Sam 
Not clear 
16:55:34	 - Judge: Hansen, Timothy 
Indian to Indian sales? 
16:55:51	 - Pers. Attorney: Diddle, Sam 
No case cited that limit sovereign immunity 
16:57:28	 - Judge: Hansen, Timothy 
Case authority wjproposition selling from one tribe member to another 
16:58:34	 - Pers. Attorney: Diddle, Sam 
case involving gaming 
16:59:00	 - Judge: Hansen, Timothy 
Ct will allow State to respond to prelim injunction 
16:59:16	 - Plaintiff Attorney: Delange, Brett 
Response 
17:01:24	 - Judge: Hansen, Timothy 
Briefing left open for one week -- next Friday, July 10 by 5:00 p.m. 
17:03:48	 - Operator 
Stop recording: 
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At the hearing on the State ofIdaho's and the Tax Commission's (collectively the State) 
motion for a preliminary injunction and Native Wholesale Supply Company's (Native 
Wholesale) motion to dismiss, the Court asked for supplemental briefing concerning what legal 
effect, if any, arises as the result of a sale originating on one reservation and ending on another, 
separate reservation. Applicable case law indicates that such sales do not preclude this Court 
from exercising personal or subject matter jurisdiction over Native Wholesale under the facts of 
this case. 
BACKGROUND 
The record before the Court indicates the following. Native Wholesale is a corporation 
incorporated pursuant to the Sac and Fox Tribe of Oklahoma's corporate code and has its 
principal place of business on the Seneca Reservation, located in New York. Affidavit of Arthur 
Montour in Support of Motion to Dismiss for Lack of Personal Jurisdiction, (Montour Affidavit), 
p. 2, ~ 2. Native Wholesale sells cigarettes to Warpath, Inc. Second Affidavit of Beth 
Kittelmann (Kittelmann Affidavit), p. 4, ~ 9. Native Wholesale does this by first sending the 
cigarettes to the Las Vegas Foreign Trade Zone (FTZ), where they are stored. When Warpath 
wants cigarettes, it orders them from Native Wholesale, which instructs the FTZ to release the 
ordered cigarettes to a trucking company, such as Con-Way Freight, with whom Native 
Wholesale has contracted and paid to deliver the cigarettes to Warpath. Id. Warpath is located 
in Plummer, Idaho, and the store is within the boundaries of the Coeur d'Alene Reservation. 
Affidavit of Samuel A. Diddle in Support of Motion to Dismiss for Lack of Personal Jurisdiction 
And/Or Subject Matter Jurisdiction, p. 2, ~ 3, Exhibit B. Warpath is not a member of the Coeur 
d'Alene Tribe; it is an Idaho corporation. Id., p. 2, ~ 2, Exhibit A. Native Wholesale is not a 
PLAINTIFFS' SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS - 1 
000513
member of the Seneca Nation where its principal place of business is, nor is it a member of the 
Coeur d' Alene Tribe. It is incorporated pursuant to corporate charter of the Sac and Fox Tribe, 
located in Oklahoma. Montour Affidavit, p. 2, ,-) 2. 
ARGUMENT 
I.	 THE FACT THAT NATIVE WHOLESALE'S CIGARETTE SALES AND 
SHIPMENTS ARE TO A STORE LOCATED ON THE COEUR D'ALENE 
RESERVATION IN PLUMMER, IDAHO, DOES NOT PRECLUDE THIS 
COURT FROM EXERCISING PERSONAL JURISDICTION OVER NATIVE 
WHOLESALE 
Native Wholesale argues that because it sells and ships its cigarettes only to Warpath, 
Inc., an Idaho corporation located on the Coeur d'Alene Reservation in Idaho, this precludes this 
Court from exercising personal jurisdiction. Thus, with respect to its personal jurisdiction 
argument, Native Wholesale's Indian law focus is on the recipient and purchaser of its cigarettes, 
Warpath. Nothing in the Indian law, however, indicates that this Court is precluded from 
exercising personal jurisdiction over Native Wholesale as a result of its directed sales and 
shipments to Warpath. 
Plummer, Idaho, where Warpath, Inc., is located, is within the geographic boundaries of 
the State of Idaho. See Art. XVII, Idaho Constitution (setting forth the boundaries of Idaho). 
That it is also located on the Coeur d' Alene Reservation does not change the fact that it is located 
within the boundaries of the State of Idaho. Being on a reservation does not mean you are not 
part of the state where the reservation is located. As the Ninth Circuit Court of Appeals has 
stated with respect to a matter involving the State of California: "The attributes of sovereignty 
possessed by [a] Tribe do not negate the fact that [a} Reservation is a part of the State of 
California." Chemehuevi Indian Tribe v. California State Bd. of Equalization 800 F.2d 1446, 
1450 (9th Cir. 1986) (emphasis added). 
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The fact is that being on an Indian reservation is not like being in a foreign country or 
even in a sister state. If you are on a reservation in Idaho you are in Idaho. E.g., Cotton 
Petroleum Corp. v. New Mexico, 490 U.S. 163, 188 (1989) ("In this case, ... all of Cotton's 
leases are located entirely within the borders of the State of New Mexico and also within the 
borders of the Jicarilla Apache Reservation.") As the United States Supreme Court subsequently 
reiterated "[s]tate sovereignty does not end at a reservation's border .... Ordinarily, it is now 
clear, an Indian reservation is considered part of the territory of the State." Nevada v. Hicks, 533 
U.S. 353, 361-62 (2001) (citations omitted). 
These cases and others cited by the State in its previous briefing, see e.g. Mescalero 
Apache Tribe v. Jones, 411 U.S. 145 (1973); Wagnon v. Prairie Band Potawatomi Nation, 546 
U.S. 95 (2005); and Department of Health and Human Services v. Maybee, 965 A.2d 55 (Me. 
2009), make clear that Idaho can regulate various matters related to activities originating on an 
Indian Reservation, including, for example, activities of a tribal member in instances where the 
State can point to off-reservation effects. See e.g., Hicks, 533 U.S. at 362. When it comes to 
tobacco, equally without dispute is a State's authority to regulate on-reservation smoke shop 
sales to non-Indians and Indians who are not members of the resident tribe. Washington v. 
Confederated Tribes of Colville Reservation, 447 U.S. 134, 150-62 (1980). There is nothing in 
these cases or Indian law in general which provides that the directed sales and shipments of 
tobacco products to a store located on a reservation within a State cannot be counted or evaluated 
for purposes of determining whether this Court may, consistent with Due Process, exercise 
personal jurisdiction over the entity selling and shipping these products into the State. 
The cases Native Wholesale has cited to this Court to date in support of its "reservation­
to-reservation" argument do not support its position. For example, in North Pacific Ins. v. 
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Switzler, 924 P.2d 839 (Or. Ct. App. 1996), an insurance company brought a declaratory 
judgment action that the driver of a truck involved in a single-car accident on the Warm Springs 
Reservation was not covered by a policy issued by the insurance company. The lower court 
ruled that the three victims of the accident were necessary parties and joined them. The victims 
objected to the joinder. As members and residents of the Warm Springs Tribes, they argued that 
the state court did not have personal jurisdiction over them. The lower court disagreed and the 
victims appealed. On appeal, the insurance company contended that Rule 4 A(2) of Oregon's 
Rules of Civil Procedure conferred personal jurisdiction. This rule grants personal jurisdiction 
over "natural person[s] domiciled within this state[.]" The Oregon Court of Appeals disagreed, 
interpreting its Rule 4 A(2) to mean that persons who reside on a reservation are not "domiciled" 
in Oregon and therefore applied Oregon's long-arm jurisdictional standards. 924 P.2d at 846. 
The first prong of the Oregon court's analysis is undeniably at odds with other cases, 
including the later-decided Hicks, and should not be followed. E.g., Acosta v. San Diego 
County, 126 Cal.App.2d 455, 465 (1954) ("Indians living on reservations in California are 
citizens and residents of this state"). To pose the obvious question: If tribal members residing 
on the Warm Springs Reservation are not domiciled in Oregon, what state are they domiciled in? 
In any event, Switzler does not stand in the way of this Court exercising personal 
jurisdiction over Native Wholesale because it ultimately rested on a determination that 
insufficient off-reservation contacts existed between the insurer and the individuals claimed to be 
necessary and indispensable parties to support long-arm jurisdiction. Here, in stark contrast, 
Native Wholesale's contacts with Idaho are robust and establish personal jurisdiction even under 
the Oregon Court of Appeals' approach. Native Wholesale's conduct in Idaho-the directed sale 
and related shipments of 100 million cigarettes into and through this state to a store located in 
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Plummer-is far more than necessary to satisfy the Due Process Clause's requirements for 
"minimum contacts" with the forum state. These facts do not fit into Switzler's single-accident 
framework. 
In State v. Flammond, 621 P.2d 471 (Mont. 1980), the court ruled that it had neither 
subject matter nor personal jurisdiction over a child support action against a father who is an 
enrolled member of the Blackfoot Tribe. The father married the mother in California and the 
couple separated in California. Later the father moved back to the Blackfoot Reservation. Jd. at 
472. Two points about this case bear mentioning. First, finding that it did not have subject 
matter jurisdiction, the court's ruling on personal jurisdiction is dicta. Second, the facts 
surrounding this case are not close to that before this Court. Here, as discussed above and in the 
prior briefing, Native Wholesale has significant, sizable, and purposeful contacts with this forum 
by virtue of its selling, shipping and causing to be imported into Idaho millions of noncompliant 
cigarettes. Again, the facts of this case do not fit into Flammond's child support framework. 
Martinez v. Superior Court, 731 P.2d 1244 (Ariz. Ct. App. 1987), is like Flammond. A 
non-Indian wife filed for divorce in Arizona state court. The Indian husband objected on 
personal jurisdiction grounds. The court noted that the parties lived on the reservation of 
Colorado River Indian Tribes of whom the husband is a member, that the marriage occurred and 
fell apart on the reservation, that the children to the marriage were conceived on the reservation, 
and that the tribe had its own tribal code, divorce code, and tribal court to handle such matters. 
Jd at 1246. The court thus ruled that under such circumstance it could not exercise personal 
jurisdiction over the Indian father. Putting aside the merits of Martinez's conclusion that it 
cannot exercise personal jurisdiction over a citizen of the forum state, it is nevertheless too far 
afield of the case before this court to be of help or instructive. The State is not suing Native 
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Wholesale for selling non-compliant cigarettes to Idaho citizens who have visited Native 
Wholesale's outlet in New York. It also is not suing Warpath for selling these non-compliant 
cigarettes on the Coeur d'Alene Reservation. Rather, it is suing Native Wholesale for selling, 
shipping, and causing to be imported into Idaho non-compliant cigarettes. 
Native Wholesale's citations to In re Commitment of Beaulieu III, 737 N.W.2d 231 
(Minn. App. 2007), R.C. Hedreen Company v. Crow Housing Authority, 521 F. Supp. 599 
(D.Montana 1981); and Dixon v. Picopa Construction Company, 772 P.2d 1104 (Az. 1989) do 
not support its position. In Beaulieu, the court found that it had subject matter and personal 
jurisdiction over a member of the Red Lake Band of Chippewa Indians. 737 N.W.2d at 236-41. 
In Dixon, the court ruled that it had personal jurisdiction over a corporation incorporated 
under the Salt River Pima-Maricopa Indian Community'S business code. Relevant to this case, 
the court stated "[a]n Indian corporation ... cannot leave the reservation, commit a tort, and then 
retreat back to the reservation to escape service of process. Justice demands and due process 
permits Arizona's long-arm rules to apply." 772 P.2d at 1112. 
In Hedreen, the court, in ruling that the defendant housing authority, established pursuant 
to an ordinance of the Crow Tribe, can be considered a citizen of Montana for purposes of 
federal court diversity jurisdiction, stated that "[s]ince the Authority has voluntarily gone beyond 
reservation boundaries to transact the business and negotiate the contracts at issue here, suit 
could also have properly been brought in state court." 521 F.Supp. at 606 nA. The federal 
district court went on to hold that where the tribally created entity's commercial transactions are 
"not confined to the reservation," the exercise of jurisdiction does not "infringe on the rights of 
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Indians to make their own laws and to be ruled by their own laws." Id. (internal quotations and 
citations omitted). I These principles support the exercise of personal jurisdiction here. 
II.	 THE FACT THAT NATIVE WHOLESALE'S CIGARETTE SALES ARE TO A 
STORE LOCATED ON THE COEUR D'ALENE RESERVATION IN 
PLUMMER, IDAHO, DOES NOT MEAN THAT THIS COURT DOES NOT 
HAVE SUBJECT MATTER JURISDICTION 
Native Wholesale argues that because it markets its cigarettes only to Warpath, Inc., this 
Court is divested of subject matter jurisdiction. As such, Native Wholesale asks the Court to 
predicate Indian law-based preemption simply on the fact that it sells and ships tobacco products 
from an out-of-state reservation to a store located on an Idaho reservation. Controlling federal 
common law requires a contrary conclusion. 
It has long been settled that "Indians going beyond reservation boundaries have generally 
been subject to non-discriminatory state laws otherwise applicable to all citizens of the State." 
Mescalero Apache, 411 U.S. at 148-49. Consequently, even were Native Wholesale deemed a 
member of the tribe on whose reservation its headquarters are located (and it is not), its actions in 
selling, shipping, and otherwise causing to be imported into Idaho non-compliant cigarettes, as 
well as at wholesale without the Tax Commission's cigarette permit, would be subject to the 
relevant state tobacco legislation since no claim exists that these laws treat tribes or their 
members differently than similarly situated nonmembers. The Maine Supreme Court in Maybee 
so reasoned in rejecting a tribal member vendor's preemption challenge without regard to the 
specific location within Maine to which the cigarettes were shipped. 965 A.2d at 57 ("[a]ctivity 
Equally unhelpful to Native Wholesale is its citation to Imo Industries, Inc. v. Kiekert AG, 155 F.3d 
254 Ord Cir. 1998). This non-Indian-law case does deal with personal jurisdiction but in a way that 
supports the State. Said the court: Under Calder v. Jones, 465 U.S. 783 (1984), personal jurisdiction can 
be upheld "if the plaintiff can point to contacts which demonstrate that the defendant expressly aimed its 
tortious conduct at the forum, and thereby made the forum the focal points of the tortious activity." 
Kiekert, 155 F.3d at 265. That is exactly not only what the State here alleges but also what the relevant 
affidavits show. 
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of tribal members that takes place within the reservation but has an impact outside the 
reservation may be regulated by the states") (citing Hicks, 533 U.S. at 362-66). Native 
Wholesale, in short, enjoys no special status merely because its principal place of business exists 
on the Seneca Nation's New York reservation; its Indian law-relevant status is the same as it 
would be if it were headquartered in Boise (or Plummer, Idaho for that matter), where it enjoys 
no special exemption from state law because it admittedly is not a member of the Coeur d'Alene 
Tribe. 2 
The preemption mqUIry therefore turns to whether the ultimate destination of the 
cigarettes-a city located on the Coeur d'Alene Reservation-makes a difference for Indian law 
purposes. Standing alone, it does not because Warpath, an Idaho corporation, is not a Coeur 
d'Alene tribal member, and the Supreme Court has "recognized the rights of States, absent a 
congressional prohibition, to exercise criminal (and, implicitly, civil) jurisdiction over non-
Colville established that only members of the reservation's resident tribe possess special Indian law­
based preemption status. One of the questions in the case was whether Washington could tax cigarette 
purchases on the Colville Reservation by members of Indian tribes other than the Colville Tribe. The 
Supreme Court answered affirmatively. Concerning this trade between members of two different tribes, 
the Court held: 
Nor would the imposition of Washington's tax on these purchasers contravene the 
principle of tribal self-government, for the simple reason that nonmembers are not constituents 
of the governing Tribe. For most practical purposes those Indians stand on the same footing as 
non-Indians resident on the reservation. There is no evidence that nonmembers have a say in 
tribal affairs or significantly share in tribal disbursements. We find, therefore, that the State's 
interest in taxing these purchasers outweighs any tribal interest that may exist in preventing the 
State from imposing its taxes. 
447 U.S. at 161. 
See also Duro v. Reina, 495 U.S. 676, 686 (1990) ("The distinction between members and nonmembers 
and its relation to self-governance is recognized in other areas of Indian law. Exemption from state 
taxation for residents of a reservation, for example, is determined by tribal membership, not by reference 
to Indians as a general class"). Thus, if Washington can tax Indians of another tribe who make cigarette 
purchases on the Colville Reservation, it cannot be gainsaid but that Idaho can apply its laws to Native 
Wholesale, concededly a non-member of the Coeur d'Alene Tribe, and address its sales and shipments of 
non-compliant cigarettes to Warpath, Inc. 
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Indians located on reservation lands." County of Yakima v. Confederated Tribes and Bands of 
Yakima Indian Nation, 502 U.S. 251,257-58 (1992). Tribal nonmembers, in other words, enjoy 
no special dispensation from state law with respect to transactions with other nonmembers, 
regardless of where those transactions occur. The Indian law preemption analysis accordingly 
should stop here. 
Nevertheless, even were it assumed arguendo that Warpath, Inc., is a Coeur d'Alene 
member (it is not) and that the incidence of the involved regulation occurs on the Coeur d'Alene 
Reservation (it does not), the result would not change. 3 Application of the interest-balancing test 
articulated most definitively under White Mountain Apache Tribe v. Bracker, 448 U.S. 136 
(1980), was addressed in the State's earlier brief opposing the motion to dismiss on subject 
matter jurisdiction grounds at pages 13-15, and that analysis will not be repeated. Nevertheless, 
in response to the Court's question about decisional authority dealing with specifically 
reservation-to-reservation sales, there appear to be no cases precisely on point. Other than 
Maybee discussed above, the most on-point decision appears to be Omaha Tribe v. Miller, 311 F. 
Supp. 2d 816 (S.D. Iowa 2004). There, the Omaha Tribe, a federally recognized Indian tribe that 
3 The Supreme Court has made clear that, in determining whether Indian law preemption principles 
apply, it is important to identify not only who is being regulated but also "where" the legal bite of the 
regulation occurs. Wagnon, 546 U.S. at 102. Wagnon involved taxation of an off-reservation fuel 
distributor which marketed its product to a tribally-owned, on-reservation convenience store. The Court 
examined the Kansas fuel tax statute and concluded that the legal incidence of the challenged exaction 
occurred upon the fuel's "first receipt" by the distributor which took place off reservation. ld. at 102-05. 
Instantly, the regulatory incidence of Idaho Code §§ 39-8403(3)(c) and 63-2503 can, and should, be read 
to attach merely by the act of introducing cigarettes into Idaho for the purpose of distribution or sale. See 
e.g. Idaho Code § 39-8403(3)(c) (prohibiting, in part, causing non-compliant cigarettes to be imported 
into Idaho) and Idaho Code § 63-2503(1) (prohibiting, without a permit, a person from acting as a 
wholesaler of cigarettes, which Idaho Code Section 63-2502(a) defines, in part, as distributing cigarettes 
to retailers for resale). The triggering event is thus not the actual receipt of the non-compliant cigarettes 
by a purchaser but the requisite intent coupled with the act of introduction of the cigarettes into Idaho. 
Under these circumstances, the "where" of the transaction should be deemed to have occurred at the place 
of first entry into Idaho. It will be assumed for purposes of the analysis herein, however, that the 
incidence of Native Wholesale's statutory responsibility is triggered by virtue of its commercial 
relationship with Warpath, Inc. 
PLAINTIFFS' SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS - 9 
000521
'­
manufactures cigarettes on its Nebraska reservation, sued the Iowa Attorney General, 
challenging the applicability of a state law requiring cigarette manufacturers either to join the 
tobacco Master Settlement Agreement or to deposit escrow payments based on cigarette sales to 
Iowa consumers. The Tribe contended that federal Indian law preempted application of Iowa's 
escrow law to its cigarette manufacturing enterprise. The federal district disagreed, finding that 
Iowa's law was not preempted by federal law supporting tribe self-determination and economic 
self-sufficiency, id. at 823-28; that federal statutes regulating tobacco did not preempt the Iowa 
law, id. at 822-23; and that the Iowa law did not run afoul of the Indian Commerce Clause, id. at 
822, 825-26. 
Here, Native Wholesale is neither a Seneca member nor an arm of the Seneca Nation.4 
Its position here is thus substantially weaker than that put forward by the Omaha Tribe. The 
conclusions reached by the Omaha Tribe court are correspondingly even more compelling: If the 
Omaha Tribe's cigarette sales to Iowans must comply with Iowa law, then a fortiori Native 
Wholesale's cigarette sales, shipments and importing of cigarettes into Idaho must comply with 
Idaho law. 
Native Wholesale mentions one case in its last brief on subject matter jurisdiction-Dept. 
of Taxation and Finance v. Milhelm Attea & Bros., Inc., 512 U.S. 61 (l994}-in support of its 
argument that deserves comment. The case, far from supporting Native Wholesale, supports the 
State. In Attea, tobacco wholesalers doing business on Indian reservations in New York sued to 
enjoin enforcement of New York's' rather robust state tax regulation of cigarettes on 
4 Indeed, according to the President of the Seneca Nation, Barry E. Snyder Sr. the Seneca Nation has no 
role whatsoever with Seneca brand cigarettes. "Snyder Vows Probe of Seneca Cigarettes," The Buffalo 
News, March 10, 2009, accessed at http://www.buffalonews.com/cityregion/story/602680.htmJ (last 
viewed Ju Iy 10, 2009). 
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reservations. 5 The wholesalers who sued were licensed by the Bureau of Indian Affairs of the 
United States Department of the Interior to sell cigarettes to reservation Indians. Their claim was 
that New York's cigarette tax regulations were preempted by the Indian Trader Statutes. In a 
unanimous decision the United States Supreme Court rejected this argument. The Court ruled 
that the reasoning of Colville and Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463 
(1976) "requires rejection of the submission that [the Indian Trader Statutes, 25 U.S.C. § 261 et 
seq.], bars any and all state-imposed burdens on Indian traders." 512 U.S. at 74. Said the Court: 
"Just as tribal sovereignty does not completely preclude States from enlisting tribal retailers to 
assist enforcement of valid state taxes, the Indian Trader Statutes do not bar the States from 
imposing reasonable regulatory burdens upon Indian traders for the same purpose." Id. The 
Court then proceeded to rule that New York's regulations were reasonable. Id. at 75-78. 
In short, applicable Indian law does not preempt a state law that covers the sale of a 
cigarette from one reservation to another. Thus, there is no federal law bar undercutting this 
court's subject matter jurisdiction and it may proceed in addressing the claims the State has made 
against Native Wholesale here. 
CONCLUSION 
Based on the foregoing argument, the State and the Tax Commission respectfully request 
that this Court deny Native Wholesale's motion to dismiss on personal and subject matter 
jurisdiction grounds and grant the State and Tax Commission's motion for a preliminary 
injunction. 
New York's cigarette tax regulation imposes record keeping requirements and quantity limitations on 
cigarette wholesalers selling untaxed cigarettes to reservation Indians. Specifically, the regulations set 
quotas on the quantity of untaxed cigarettes that wholesalers may sell to tribes and tribal retailers, and 
New York's Department of Taxation must approve each such sale. Wholesalers must also ensure that 
buyers of the cigarettes hold a valid state tax exemption certificate and must keep records of their tax­
exempt sales, make monthly reports to New York, and precollect taxes on nonexempt sales. 512 U.S. at 
65-67. 
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DATED this 10th day of July, 2009. 
LAWRENCE G. WASDEN IDAHO STATE TAX COMMISSION 




Deputy Attorney Gener Deputy Attorney General
 
Consumer Protection Division State Tax Commission
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I hereby certify that on the 10th day of July, 2009, I caused to be served, by the method 
indicated below, a true and correct copy of the foregoing, addressed to the following: 
Samuel A. Diddle D U.S. Mail 
Eberle, Berlin, Kading, Turnbow & lXl Hand Delivery 
McKlveen, Chartered o Certified Mail, Return Receipt Requested 
1111 West Jefferson Street, Suite 530 D Overnight Mail 
P.O. Box 1368 D Facsimile 
Boise, ID 83701 
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Deputy Attorney General 
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NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
through 20, 
Defendants. 
Case No. CV OC 0815228 
DEFENDANT'S SUPPLEMENTAL 
MEMORANDUM 
COMES NOW the Defendant, Native Wholesale Supply Company (''NWS''), by and through 
its attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and submits this 
Supplemental Memorandum in accordance with the Court's directive that the parties submit 
supplemental briefing on the issue of tribal sovereignty. 
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I. LEGAL ARGUMENT 
A. Tribal Sovereignty 
"Indian tribes retain attributes of sovereignty over both their members and their 
territory." White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142 (1980). Tribal members 
retain their status "as a separate people, with the power of regulating their internal and social 
relations, and thus far not brought under the laws of the Union or of the State within whose limits 
they resided ..." McClanahan v. Arizona State Tax Comm 'n, 411 U.S. 164, 173 (1973). 
Accordingly, "there is no rigid rule by which to resolve the question whether a particular state 
law may be applied to an Indian reservation or to tribal members." Bracker, 448 U.S. at 142. 
The Supreme Court has enunciated "two independent but related barriers to the assertion of state 
regulatory authority over tribal reservations and members." !d. "First, the exercise of such 
authority may be pre-empted by federal law." Id., citing Warren Trading Post Co. v. Arizona 
Tax Comm 'n, 380 U.S. 685 (1965). "Second, [the assertion of state regulatory authority] may 
unlawfully infringe on the right of reservation Indians to make their own laws and be ruled by 
them." Id.; see also Williams v. Lee, 358 U.S. 217, 220. (1959) 
As an initial matter, "[w]hen on reservation conduct involving only Indians is at issue, 
state law is generally inapplicable, for the State's regulatory interest is likely to be minimal and 
the federal interest in encouraging tribal-self government is at its strongest. Bracker, 448 U.S. at 
144. Conversely, "where, as here, a State asserts authority over the conduct of non-Indians 
engaging in activity on the reservation," then "more difficult questions arise." Id. These 
questions are answered by examining "the language of the relevant federal treaties and statutes in 
terms of both the broad policies that underlie them and the notions of sovereignty that have 
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developed from historical traditions of tribal independence. Id. at 144-145. 
As to the first barrier to state regulatory authority, "[t]he tradition of Indian sovereignty 
must inform the determination whether the exercise of state authority has been pre-empted by 
operation of federal law." Bracker, 448 U.S. at 143. "[T]his tradition is reflected and 
encouraged in a number of congressional enactments demonstrating a firm federal policy of 
promoting tribal self-sufficiency and economic development." Id. The congressional declarations 
of policy in the Indian Financing Act of 1974, 25 U.S.c. §1451 et seq., and in the Indian Self-
Determination and Education Assistance Act of 1975, 25 U.S.c. §450 et seq., are particularly 
significant: 
It is hereby declared to be the policy of congress . . . to help develop and utilize 
Indian resources, both physical and human, to a point where the Indians will fully 
exercise responsibility for the utilization and management of their own resources 
and where they will enjoy a standard of living from their own productive efforts 
comparable to that enjoyed by non-Indians in neighboring communities. 
25 U.S.C. §1451. 
In addition, "the Congress declares its commitment to the maintenance of the federal 
government's unique and continuing relationship with and responsibility to the Indian people through 
the establishment of a meaningful Indian self-determination policy which will permit an orderly 
transition from federal domination of programs for and services to Indians to effective and meaningful 
participation by the Indian people in the planning, conduct, and administration of those programs and 
services." 25 U.S.c. §450(a)(b). Accordingly, in order to find that state regulation is preempted 
by operation of federal law in the field of federal Indian law, an express congressional statement 
to that effect is not required. Bracker, 448 U.S. at 143. The foregoing analysis requires a 
"particularized inquiry into the nature of the state, federal, and tribal interests at stake, an inquiry 
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designed to determine, whether in the specific context, the exercise of state authority would 
violate federal law." Id. at 145. 
The first step is to examine the federal statutes and regulations which govern the specific 
activity targeted for state regulation, and determine whether federal regulation is pervasive. The 
second step is to examine the state interest served by the statute sought to be imposed on 
reservation activity. Generalized interests are insufficient to support state regulation, when the 
tribe and its members have a strong interest in economic development and self-sufficiency via 
on-reservation economic transactions. 
"The Court has repeatedly emphasized that there is a significant geographical component 
to tribal sovereignty, a component which remains highly relevant to the pre-emption inquiry; 
though the reservation boundary is not absolute, it remains an important factor to weigh in 
determining whether state authority has exceeded permissible limits." Bracker, 448 US. at 151. 
"Indian nations ... long have been distinct political communities, having territorial 
boundaries, within which their authority is exclusive." Oklahoma Tax Comm 'n v. Sac and Fox 
Nation, 508 US. 114, 123 (1993). The "presumption against state taxing authority applies to all 
Indian Country ..." ld. at 126. Where the activity sought to be regulated, the court must 
"analyze the relevant treaties and federal statutes against the backdrop of Indian sovereignty" in 
considering the activity to be regulated. ld. 
"In light of the unique sovereign status of Indian tribes located in [Idaho]," it is clear that 
the state "cannot tax cigarettes sold on an Indian reservation to tribal members for their own use, 
unless authorized to do so by Congress." Keweenaw Bay Indian Community v. Rising, 477 F.3d 
881, 883 (6th Cir. 2007), citing Wagnon v. Prairie Band of Potawatomi Indians, 546 US. 95 
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(2005). "The Constitution vests the Federal Government with exclusive authority over relations 
with Indian tribes ..., and in recognition of sovereignty retained by Indian tribes even after 
fonnation of the United States, Indian tribes and individuals are generally exempt from state 
taxation within their own territory." Oklahoma Tax Comm'n v. Chickasaw Nation, 515 U.S. 450, 
455 (1995) (quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 764 (1985)). Where, as here, the 
tax scheme has some effect on an Indian tribe, "[t]he initial and frequently dispositive question .. 
. is who bears the legal incidence of [the] tax." Wagnon, 546 U.S. at 99 ("States are categorically 
barred from placing the legal incidence of an excise tax on a tribe or on tribal members for sales 
made inside Indian country") (citations omitted). Accordingly, "the who and where of the 
challenged tax have significant consequences." Id. 
Here, the State of Idaho's argument that it may apply the Complementary Act to NWS, 
thereby requiring it to pay a fee to sell to tribal members on a reservation, proceeds from a false 
premise regarding the "who" and the "where" concerning the imposition of the fee. A cursory 
review of the State's brief makes this clear. For example, Plaintiffs repeatedly state that the 
transaction occurs "in Idaho," relying on this as dispositive of the issue of "where" the 
transaction occurred. These statements are contradicted by the evidence in the record, which 
shows that the sale by NWS occurs on an F.O.B. basis, i.e., on the Cattaraugus reservation in 
New York, to an Indian owned business located within the bounds of the enrolled members 
reservation. The evidentiary record also contradicts Plaintiffs' assertions concerning the "who," 
to the extent it characterizes the transaction as one between a non-member and a member of an 
Indian reservation in Idaho, since NWS is owned by a member of the Tribe which occupies the 
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reservation on which the sales are made, and is selling its products to an Indian owned business 
located within the reservation bounds of the enrolled member that owns the business. 
Turning to the "where" of the transaction at issue, courts have held that where an entity 
situated on a reservation in one state ships goods to an entity situated in another state, the 
delivery does not occur in either state crossed by the agent transferring the goods. In Winnebago 
Tribe ofNebraska v. Kline, 150 P.3d 892 (Kan. 2007), the State of Kansas tried to impose its fuel 
distributor tax on a tribally owned entity which shipped fuel to tribal retailers located on a 
reservation within the state. The tribal entity was located on a reservation in the state of 
Nebraska and shipped its fuel to the tribal retailer located on a reservation in the state of Kansas. 
On these facts, the State asserted that delivery of the fuel took place in the state the moment the 
transport agent traveled into Kansas. The court, however, rejected this argument, holding that 
"receipt is to be given its ordinary meaning." Id. at 904. Therefore, "[t]here was no delivery or 
receipt when HCI's fuel truck crossed the Kansas state line. Delivery and receipt of the fuel 
occurred later at the tribal gas station," which was situated on the reservation. Id. 
However, even if this Court accepts Plaintiffs' premise that the sale occurs on the 
reservation in Idaho with the tribally owned entity, Warpath, Inc., the State's arguments still fail. 
This is because Plaintiffs draw the wrong analogy from the case law by citing to cases which 
discuss sales by tribal members to non-members situated off the reservation. If the Court follows 
Plaintiffs' line of reasoning, then the Supreme Court's decision concerning sales by non-member 
wholesalers to members on the reservation are dispositive of the issues before the Court. 
In Central Machinery Co. v. Arizona State Tax Comm 'n, 448 U.S. 160 (1980), an off-
reservation enterprise owned by a non-member sold farm equipment to a tribe, wherein the sales 
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were solicited on the reservation, contracted on the reservation, and payment and delivery of the 
equipment took place on the reservation. !d. at 161. The State sought to tax these transactions 
by imposing a "privilege of doing business" in the state tax on the non-member seller. !d. The 
state pointed out that the seller was located off the reservation and was not a licensed Indian 
trader, and therefore these distinguishing factors permitted the state to impose its tax. !d. The 
Supreme Court rejected these arguments, expressly finding that that it was "irrelevant that the 
sale was made to a tribal enterprise rather than to the Tribe itself." Id. The Court concluded that 
the preemptive force of the Indian trader statues applied to a "nonresident person who sells" 
goods to Indians on a reservation and therefore, the tax was preempted. Id. 
The Court later revisited this issue in Dept. of Taxation & Finance of N. Y. v. Milhelm 
Attea & Bros., 512 U.S. 61 (1994), and confirmed that the State may not impose a tax directly on 
sellers of goods that trade with Tribes or tribal enterprises situated on reservations by noting that 
"[t]he specific kind of state tax obligation that New York's regulations are designed to enforce-
which falls on non-Indian purchasers of goods that are merely retailed on reservation-stands on a 
markedly different footing from a tax imposed directly on Indian traders . ..." Id. at 73. The 
Court confirmed that a tax "directly imposed upon Indian traders for trading with Indians" is 
impermissible. !d. at 74, citing Warren Trading Post Co. v. Arizona Tax Comm 'n, 380 U.S. 685, 
691 (1965). Here, the tax sought to be imposed on NWS falls directly on it as a wholesaler, and 
is not designed to collect lawful state taxes which non-Indians owe off reservation. Idaho's 
regulatory scheme which expressly exempts tribal enterprises like Warpath, Inc. from collecting 
any tax, the incidence of which would fall on non-Indians off the reservation, confirms that a 
seller like NWS bears the incidence of the fee imposed by Idaho's Complementary Act. See 
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Idaho Admin. Code § 35.01.10, subdivision 014.01.b. ("Cigarette wholesalers may deliver 
cigarettes which do not have Idaho stamps fixed to Idaho Indian reservations when . . . the 
purchaser is a business enterprise wholly owned and operated by an enrolled member or 
members of an Idaho Indian tribe"). Such a tax is simply impermissible and may not be imposed 
on NWS absent congressional authorization. Coeur D 'Alene Tribe of Idaho v. Hammond, 384 
F.3d 674, 688 (9th Cir. 2004). 
In addition, the specific transaction sought to be taxed by the State of Idaho involves 
value created on the reservation since NWS is an Indian owned entity situated on the reservation, 
which purchases cigarettes made by another Indian owned entity situated on another reservation, 
which is subsequently sold to a member owned entity situated on a third reservation. In seeking 
to impose the incidence of the tax on NWS, the State ofIdaho is seeking to burden a transaction, 
the value of which is created exclusively on reservation lands. Milhelm, 512 U.S. at 73 (noting 
that tax may not be directly imposed on "value generated on the reservation by activities 
involving the Tribes"), citing Colville, 447 U.S. at 156-57. Contrary to Plaintiffs' assertions, this 
transaction here is not one between a member and a non-member, but rather, is one between a 
member of one tribe and a member of another tribe, with all activity occurring within the 
exclusive territorial and geographic jurisdiction of their respective nations. Therefore, any 
efforts by the State of Idaho to tax this transaction "infringes on the right of reservation Indians 
to make their own laws and be ruled by them." 
In addition, even if this Court concludes that (l) NWS is like any other non-member or 
non-Indian wholesaler selling to reservation Indians; and (2) the incidence of the tax imposed by 
the Complementary Act falls primarily on the non-Indian consumer off the reservation, the tax is 
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still invalid, as applied to NWS, because it imposes significant burdens on the transaction and is 
not "reasonably tailored to the collection of valid taxes from non-Indians." Milhelm, 512 U.S. at 
73. 
Under the Supreme Court's decision in Milhelm, the instant statute is an invalid tax on 
NWS since: (l) it contains no provisions which carve out an exception for cigarettes sold by 
NWS to Warpath, Inc. which are destined for sales to tribal members; (2) it improperly imposes 
an unreasonable and significant burden on NWS's sales to Warpath, Inc., a tribal enterprise 
owned by tribal members; and (3) it improperly imposes an unreasonable and significant burden 
on Warpath Inc.'s concededly lawful receipt of cigarettes for resale to tribal members on the 
reservation. 
In Milhelm, the Court expressly approved of New York's regulation of wholesalers' sales 
to reservation Indians because they remained "free to sell to Indian tribes and retailers as many 
cigarettes as they wish, of any kind and at whatever price." Id. at 75. In addition, the regulatory 
scheme adequately assured that "tax-immune Indians will not have to pay New York cigarette 
taxes and neither wholesalers nor retailers will have to precollect taxes on cigarettes destined for 
their consumption." Id. Here, the Complementary and Directory statute provisions both demand 
payment of the tax, regardless of whether they are sold to tax-immune Indians or Tribes, or to 
non-Indians residing off the reservation. Indeed, Idaho has conceded that it is seeking to regulate 
and tax direct sales to tribal members and Tribes when it states "the Complementary Act 
prohibits the sale of all non-compliant cigarettes, a defined term that incorporates both stamped 
and unstamped cigarettes." (Plaintiffs' Brief at p. 6.) Indeed, the very case upon which 
Plaintiffs primarily rely for their argument that Indian law principles do not apply supports 
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NWS's argument that the state is precluded from burdening, in any way, whether characterized 
as a tax or not, sales to tribal members and Tribes, where that sale occurs exclusively on an 
Indian reservation. See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973) ("in the 
special area of state taxation, absent cession ofjurisdiction or other federal statutes permitting it, 
there has been no satisfactory authority for taxing Indian reservation lands or Indian income from 
activities carried on within the boundaries of the reservation").! 
In conclusion, because Plaintiff has conceded that the Complementary and Directory 
statutes apply to sales to tax-exempt tribal members and tribes, it is undisputed that general 
prohibition of those sales, absent payment of the state tax, represents an unreasonable burden on 
NWS, the tribe, and its members, and therefore the statutes are not reasonably tailored to collect 
valid taxes from non-Indians. 2 
The states are precluded from directly taxing reservation lands or reservation Indians, See 
County of Yakima, 502 U.S. at 257; Oklahoma Tax Comm'n v. Chickasaw Nation, 515 U.S. 450 
(1995). The Supreme Court has invalidated state taxation on non-Indian contractors doing 
business with tribes on reservations. See, e.g., Warren Trading Post, 380 U.S. at 691 
(invalidating a state gross proceeds tax imposed on reservation store owned by a non-Indian 
because the vast majority of the store's customers were Navajo Indians); Bracker, 448 U.S. 136 
(1980) (invalidating a state motor carrier registration and fuel tax imposed on non-Indian 
I Plaintiff s have submitted no evidence that the Tnbe in this case has ceded taxation jurisdiction to the State or that there is a 
federal statute that pennits Idaho to apply the fees required by the Complementary Act to illlStamped cigarettes which are destined 
for resale to tribal members situated on the reservation In short, Plaintiffs' repeated characterization ofWarpath, Inc. as an "Idaho 
business" subject to regulation by the Complementary and Directory statute is simply belied by both the facts and the law. 
2 The state also has other means at its disposal to address the concerns at issue in this litigation as to sales to non-Indians off the 
reservation, including entering into a government to government agreement which assures that the burden of its tax is unposed 
downstream of the tribe and its members, or seeking recourse in the appropriate tribal forum which does have civil regulatory 
jurisdiction over sales between tribally owned entities on the reservation 
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company that hauled timber on reservation roads that had been cut from tribal lands); Ramah 
Navajo, 458 U.S. at 838 (striking down a State tax on the profits made by a non-Indian 
construction company that built a school on a reservation for the tribe, stating that "ambiguities 
in federal law should be construed generously, and federal pre-emption is not limited to those 
situations where Congress has explicitly announced an intention to pre-empt state activity."); 
Hoopa Valley Tribe v. Nevins, 881 F.2d 657, 659 (9th Cir.1989) (holding that federal law 
preempts the imposition of the California timber yield tax on the harvest by non-Indian 
purchasers of timber owned by the tribe, preempting taxes on "goods produced on the 
reservation."); Central Machinery Co. v. Arizona State Tax Comm'n, 448 U.S. 160 (1980) 
(finding state could not impose "transaction privilege tax" on the sale of farm equipment where 
the sale took place on the reservation, the contract was signed on the reservation and payment 
occurred thereon, notwithstanding that the seller did not reside on the reservation, was not 
licensed to trade with the Indians and the Court found it was irrelevant that the sale was made to 
a tribal enterprise rather than to the Tribe itself or that the seller did not maintain a permanent 
place of business on the reservation). 
B.	 The Doctrine of Tribal Sovereign Immunity Applies to Off­
Reservation Commercial Activities of Tribes or Tribal Entities. 
The United States Supreme Court has clearly established that Indian tribes possess "the 
common-law immunity from suit traditionally enjoyed by sovereign powers." Santa Clara Pueblo v. 
Martinez, 436 U.S. 49, 58 (1978). The United States Supreme Court has stated that this common-law 
immunity "is a necessary corollary to Indian sovereignty and self-governance." Three Affiliated Tribes 
of the Fort Berthold Reservation v. Wold Eng'g, 476, U.S. 877, 890 (1986). Absent a clear and 
unequivocally expressed waiver of sovereign immunity, Indian tribes are not subject to civil suit in any 
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state, federal, or arbitral tribunal.3 C & L Enter. v. Citizen Band Potawatomi Indian Tribe of Okla. 
532 U.S. 411,418 (2001). Sovereign immunity presents a jurisdictional question and absent a 
waiver, presents an absolute bar to suits against tribes. Kiowa Tribe v. Mfg. Tech, Inc., 523 U.S. 
751, 754 (1998); Chemehuevi Indian Tribe v. California State Bd. Of Equalization, 757 F.2d 
1047, 1052-53 (9th Cir. 1985). 
The United States Supreme Court has made it clear that tribal sovereign immunity applies 
to tribal commercial activities involving non-Indians as well as traditional governmental 
functions. Kiowa Tribe, 523 Us. at 754-55; see also Oklahoma Tax Comm 'n v. Citizen Band 
Potawatomi Indian Tribe of Okla., 498 U.S. 505 (1991) (reaffirming tribal immunity from suit 
arising from state's attempt to impose taxation over cigarette sales). Furthermore, the Supreme 
Court has made clear that tribal sovereign immunity applies to commercial activities undertaken 
both on and off the reservation. Kiowa Tribe, 523 U.S. at 755 ("[t]hough respondent asks us to 
confine immunity from suit to transactions on reservations and to governmental activities, our 
precedents have not drawn these distinctions."). This includes actions by a state to enforce state 
law. 
In Puyallup Tribe, Inc. v. Dep't of Game of Wash., 433 U.S. 165 (1977), the State of 
Washington obtained an order commanding an Indian tribe to provide information about tribal 
members' off-reservation fishing activities in an effort to enforce state fishing regulations. The 
tribe appealed, arguing that the order infringed on the tribe's sovereign immunity. The United 
3 Ire ckx:trire oftnhll sovereign imrn.mityq:Jel3le<; a<; a limitation on a oourt's ~ect rmtterjurisdiction. Eg,l.i:nwmce \~ Barona Val1£y Ranch 
Re5v!twul Casino 153 0llAw.4"1364, 1368 (2007). hrlxd, Jre ThitOO~'tate; Suprerre Courthls specificaIlynmgnized Jre distioctionbet'Mll1a 
state'sp.:mer1ongukJtetnhllconiJct:amJre state'sp;lv.ef1o~enfuJre it "There is adifference betHr:en the right to denuuulrompliance with 
state laws wulthemmnsmuilahle toerifOra? them. Kimrn Tribe, 523 US. at755 (errphlsi<;ad:hl). Whilesta1f:'s rmyargue that1his rule leaves tlenl 
wi1h a right witOOut: a rerredy, Jre Suprerre Court hls disagreed, finIing that sta1f:'s have adequate a1temrtives (soch a<; entering into agreeJll!11s with 
triOO>orpetitioningCongttss). Oklahoma TaxCornm 'n v. CiJizenBandPotmwiomilndian TribeofOkla 498US. 505, 514(1991) 
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_.-' 
States Supreme Court agreed with the tribe, stating 'the Tribe has attacked [the] order as an 
infringement on its sovereign immunity .... The attack is well founded. Absent an effective 
waiver or consent, it is settled that a state court may not exercise jurisdiction over a recognized 
Indian Tribe." Id. at 172. 
In addition, tribal entities organized under tribal law are considered to be part of the tribe 
and enjoy the tribe's sovereign immunity from suit. E.g., Allen v. Gold Country Casino, 464 
F.3d 1044, 1046 (9 th Cir. 2006); Wright v. Colville Tribal Enterprise Corporation, 147 P.3d 
1275, 1279 (Wash. 2006); see Barker v. Menominee Nation Casino 897 Supp. 389 (B.D. Wis. 
1995) ("commission" that was issued a corporate charter under tribal law was an arm of the tribe 
and thus suit against it was a suit against the tribe itself). Sovereign immunity from suit does not 
"tum on the particular form in which the Tribe chooses to conduct its business." Mescalero 
Apache Tribe v. Jones, 411 U.S. 145, 158 n.13 (1973). See also Redding Rancheria v. Superior 
Court, 898 Ca1.AppA1h 384,387 (2001) (tribal entity treated as tribe for immunity purposes). 
C.	 Even if NWS Were Not Considered a Tribal Entity, It Is Not Subject to Idaho's 
Regulatory Power. 
In 1832, the United States Supreme Court held that the regulatory power of the state, even 
when it involved regulation of a non-Indian, did not extend into Indian country. Worcester v. Georgia, 
31 U.S. 515,561 (1932). The court stated that Georgia's legislative power stopped at the reservation 
boundary and could not cross it to regulate the behavior ofthe people within the Cherokee Nation. One 
hundred fifty years later, the United States Supreme Court in McClanahan v. Arizona State Tax 
Comm 'n, 411 U.S. 164, 173 (1973), reiterated this point. The Court discussed "reservation Indians" 
and by this reference meant to include Indians who were within Indian country whether or not they 
were members of the reservation tribe. When the Court "concluded that the state power to tax did not 
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extend to on-reservation activities of 'reservation Indians,' [it] clearly meant Indians who were 
members of a tribe and also those Indians who were members of other tribes." Scott Taylor "The 
Unending Onslaught on Tribal Sovereignty: State Income Taxation of Non-Member Indians, ,.. 91 
Marquette Law Review, 917, 958 (Summer 2008). 
Indeed, the Idaho legislature has recognized that Indians who live on a different tribe's 
reservation are still "Indians" and enjoy immunity from taxation. Idaho Code §63-3026A(4)(b)(iv) 
refers to "income earned within the original exterior boundaries of any federally created Indian 
reservation by an emolled Indian in a federally recognized Indian tribe on a federally recognized lndian 
reservation ...." Thus, it is apparent the Idaho legislature does not discriminate between emolled 
members of Idaho tribes and other Indians, as long as that Indian is an emolled member of an lndian 
tribe in the United States. 
II. CONCLUSION
 
NWS requests the Court to dismiss Plaintiffs Complaint for lack ofjurisdiction.
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DEFENDANT'S MEMORANDUM IN RESPONSE TO 
PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION - 14 
57032-100181720.001 
000539
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the above and foregoing document 
was served upon the following attorney this loth day of July, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden 
Attorney General 
State of Idaho 
Brett T. DeLange 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State Street, Lower Level 
PO Box 83702 
Boise, Idaho 83702-0010 
(208) 334-2424 
Theodore V. Spangler, Jr. 
Deputy Attorney General 
Office of the Attorney General 
State Tax Commission 
POBOX36 
Boise, Idaho 83720-0410 
(208) 334-7530 
[k1 U.S. Mail 
f'] Hand Delivery 
[ ] Overnight Mail 
[ ] Fax (208) 334-4151 
[ ] Email 
rJ1 U.S. Mail 
f .j Hand Delivery 
[ ] Overnight Mail 
[ ] Fax (208) 334-7844 
[ ] Email 
DEFENDANT'S MEMORANDUM IN RESPONSE TO 




A.M-+J=..-~Y' r,L__· .._ ..... 
AUG 1 6 2009 
Samuel A. Diddle, ISB #4967 
EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED 
J. DAVID NAW... flfIO. ~":Il.;,rl< 
By P. BOUHNE 
DEPLITY 
1111 West Jefferson Street, Suite 530 
P. O. Box 1368 
Boise, ID 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 




NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
through 20, 
Defendants. 
Case No. CV OC 0815228 
FILING OF SUPPLEMENTAL 
AUTHORITY 
Defendant, NATIVE WHOLESALE SUPPLY COMPANY hereby files this 
Supplemental Authority in support of its motion to dismiss. Attached hereto as Exhibit "A" is a 
tentative ruling from a Superior Court of California addressing virtually identical issues between 
the California Attorney General and Native Wholesale Supply Company. This ruling shall 
become final within thirty (30) days of oral argument which was August 24, 2009. 
FILING OF SUPPLEMENTAL AUTHORITY-l 
57032-1/001 83717.000.DOC 
000541
DATED this 2.tz day of August, 2009. 
EBERLE, BERLIN, KADING, TURNBOW 
& MCKLVE , CHARTERED 
BY-'---liI<+---:',...::..v;-"---'~-=---"""dl-'-=--OC.J£.l,L...-::::....o....--. 
Sam e . Diddle, of the firm 
Attorneys for Defendant Native Wholesale 
Supply Company 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the above and foregoing document 
was served upon the following attorney this L.~ay of August, 2009, as indicated below and 
addressed as follows: 
Lawrence G. Wasden 
Attorney General 
State of Idaho 
Brettt T. DeLange 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
Len B. Jordan Building 
650 W. State Street, Lower Level 
PO Box 83702 
Boise, Idaho 83702-0010 
Theodore V. Spangler, Jr. 
Deputy Attorney General 
Office of the Attorney General 
State Tax Commission 
PO BOX 36 
Boise, Idaho 83720-0410 
ff] u.s. Mail 
[ ] Hand Delivery 
[ ] Overnight Mail 
[ ] Fax (208)334-4151 
[ ] Electronic Court Transmission 
] U.S. Mail 
Hand Delivery 
[ ] Overnight Mail 
[ ] Fax (208) 334-7844 
[ ] Electronic C urt Transmission 
S 























































IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
NO.---- Fui:D-I~~:VO .'­
,u,t. P.M ..__~__. . 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 











On August 14, 2008, Plaintiff State of Idaho by and through the Attorney General and th 
Idaho State Tax Commission filed its Verified Complaint seeking injunctive and other relief as t 
Defendant Native Wholesale Supply Company. The case was subsequently removed to U.S. Distric 
Court. However, in a Memorandum Decision and Order dated April 6, 2009, the case was remande 
to this Court. On April 9, 2009, Plaintiff filed Plaintiffs State of Idaho and the Idaho State Ta 
Commission's Motion for Preliminary Injunction, Plaintiffs State of Idaho and the Idaho State Ta 
Commission's Memorandum in Support of Motion for Preliminary Injunction, Affidavit of Do 
Anderson, and Affidavit of Beth A. Kittelmann. On May 6, 2009, Defendant filed Defendant' 
Motion to Dismiss for Lack of Subject Matter and Personal Jurisdiction, Affidavit of Arthur Montou 
in Support of Motion to Dismiss for Lack of Personal Jurisdiction, and Defendant's Memorandum i 
Support of Motion to Dismiss for Lack of Personal Jurisdiction, Subject Matter Jurisdiction, and fo 
Failure to State a Claim. On June 23, 2009, Plaintiff filed Plaintiffs State ofIdaho and the Idaho Stat 
Tax Commission's Memorandum in Opposition to Defendant's Motion to Dismiss on Subject Matte 
Jurisdiction Grounds, Plaintiffs State of Idaho and the Idaho State Tax Commission's Memorandu 





























in Opposition to Defendant's Motion to Dismiss on Personal Jurisdiction Grounds, and Secon 
Affidavit of Beth A. Kittelmann. On June 25, 2009, Defendant's Memorandum in Response t 
Plaintiffs Motion for Preliminary Injunction was filed. On June 30, 2009, Defendant filed its Motio 
to Strike the Second Affidavit of Beth Kittelmann, Defendant's Reply to Plaintiffs Memorandum i 
Opposition to Defendant's Motion to Dismiss for Lack of Subject Matter Jurisdiction, Defendant' 
Reply to Plaintiffs Memorandum in Opposition to Defendant's Motion to Dismiss on Persona 
Jurisdiction Grounds, and Affidavit of Samuel A. Diddle in Support of its Motion to Dismiss for Lac 
of Personal Jurisdiction and/or Subject Matter Jurisdiction. On that same day, Plaintiff filed Plaintiff: 
State of Idaho and the Idaho State Tax Commission' Reply Memorandum in Support of Motion fo 
Preliminary Injunction. On July 1, 2009, Plaintiffs State of Idaho and the Idaho State Ta 
Commission's Reply Memorandum in Opposition to Motion to Strike was filed. 
Hearing on these motions was held on July 2, 2009. During the arguments of counsel, a 
additional issue was raised that the Court felt required further briefing. The Court allowed the partie 
additional time to do so. On July 10,2009, Plaintiff filed Plaintiffs State ofIdaho and the Idaho Stat 
Tax Commission's Supplemental Memorandum in Opposition to Defendant's Motion to Dismiss an 
Defendant filed Defendant's Supplemental Memorandum. At that point, the Court deemed that matte 
fully submitted and took the various motions under advisement. 
Subsequently, on August 26, 2009, Defendant submitted its Filing of Supplemental Authority. 
In this document, Defendant noted there was a decision from the Superior Court of Califomia rulin 
on issues virtually identical to those before this Court. However, Defendant did not indicate wha 
those issues were or to which of the motions before this Court they applied. Furthermore, a copy 0 
that decision was not attached to the Filing of Supplemental Authority nor did Defendant provide an 
citation and, therefore, the Court has been unable to review it. The Court feels it would benefit fro 
such a review. 
Therefore, the Court will reopen the matter and allow both sides the opportunity to address thi 
further. Defendant will have two weeks from the date of this order to submit any additional materia 
related to this newly cited authority. Plaintiff will then have two weeks to submit any material i 
response and Defendant will thereafter have one week to reply. At that point, the Court will decid 























































whether to set the matter for further argument or again deem the matter fully submitted and rule 0 
the various motions without further hearing. 
IT IS SO ORDERED. 


































CERTIFICATE OF MAILING 
I, J. David Navarro, the undersigned authority, do hereby certify that I have mailed, by 
United States Mail, on this e day of September, 2009, one copy of the ORDER as notice 
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Attorneys for Defendant Native Wholesale Supply Company 
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STATE OF IDAHO by and through 
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Case No. CV OC 0815228 
MEMORANDUM REGARDING 
SUPPLEMENTAL AUTHORITY 
NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
through 20, 
Defendants. 
By order dated September 15, 2009, the Court requested an explanation of a decision 
rendered in similar litigation in California state court involving the State of California and Native 
Wholesale Supply Company ("NWS"). This Memorandum is in response to the Court's request. 
NWS was sued by the California Attorney General, seeking to impose obligations under 
"Tobacco Master Settlement Act" or "Complementary Act" legislation upon NWS in connection 
with sales of cigarettes by NWS, to either an enrolled member of a tribe or an entity entirely 
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owned by enrolled members ofa tribe on a FOB Seneca Nation basis with receipt of the 
cigarettes on tribal land. 
The California Attorney General asserted various claims against NWS including violation 
of the California Tobacco Directory Law. A copy of the complaint is attached to the Affidavit of 
Samuel A. Diddle as Exhibit "B." In that action, NWS moved to quash service of the summons 
and complaint on grounds that the California court lacked jurisdiction over NWS. In response, 
the State of California argued that it did have jurisdiction, advancing arguments substantially 
similar to those raised by the State of Idaho in this litigation. A copy of the State of California's 
response memorandum is attached to the Affidavit of Samuel A. Diddle as Exhibit "c" and a 
copy ofNWS' reply memorandum is attached as Exhibit "D." 
On May 1,2009, the California trial court issued an order requesting briefing on the 
following four issues: 
1.	 Whether activities occurring only on tribal lands constitute 
minimum contacts for purposes of acquiring personal 
jurisdiction over a non-resident entity; 
2.	 Whether the transportation of goods through the State of 
California is sufficient to establish minimum contacts, even 
though the ultimate destination of the goods is a tribal 
reservation; 
3.	 Whether the fact that the tribal entity that purchases goods 
from a non-resident entity redistributes those goods to 
California residents is sufficient to support a finding of 
minimum contacts for the purpose of acquiring jurisdiction 
over that non-resident entity; and 
4.	 At what point does personal jurisdiction attach? Upon 
shipment of goods through the State of California? Upon 
delivery of goods to a tribal entity located on tribal lands? 
Upon redistribution of those goods to California residents? 
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See Exhibit "D" to the Affidavit of Samuel A. Diddle at p. 1 (NWS Reply Brief stating issues the 
court requested the parties to address). The California court's inquiry was substantially similar 
to that of this court's. 
On August 24, 2004, the California court decided and held that it did not have 
jurisdiction over NWS due to its sale of cigarettes to a tribal entity or tribe. On September 25, 
2009, the California court finalized that ruling. The final decision is attached to the Affidavit of 
Samuel A. Diddle as Exhibit "A." In that decision the court first stated: 
Authorities in other jurisdictions applying a minimum contacts 
analysis involving Indian reservations have concluded that 
activities taking place solely on Indian land do not constitute 
contacts with the forum state. Flammond v. Flammond, (Mont. 
1980) 621 P.2d 471. The Court held that Montana did not have 
personal jurisdiction to enforce a California Court's order to pay 
child support against a father who is an enrolled member of the 
Blackfeet Tribe and lived on the Reservation. The Montana court 
reasoned that there were no off-reservation acts in Montana 
sufficient to vest that state's courts with personal jurisdiction over 
the father. 
See Order of California Superior Court in People Ex ReI. Edmund G. Brown Jr. v. Native 
Wholesale attached to Affidavit of Samuel A. Diddle Exhibit "D." The California Superior 
Court then applied the reasoning of the cited authority to the facts before it and held: 
However to the extent that the Plaintiff asserts that NWS' sales to 
Big Sandy constitute minimum contacts within a state simply 
because Big Sandy is physically located in this state, the Court 
rejects that proposition. The court is persuaded by the cases 
discussed above that on-reservation conduct is insufficient to 
establish minimum contacts with the forum state absent 01'1'­
reservation activities within the forum state. 
Jd. 
Next the California court addressed the State's claims that because NWS' purchaser, Big 
Sandy, sold cigarettes to non-Indians, State interests outside the reservation were implicated 
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allowing regulation of the activity of tribal members on tribal land. The Court also rejected this 
argument stating: 
Plaintiff has not cited and this court is not aware of any authority 
permitting states to regulate interstate commerce between Indian 
tribes or tribal entities. Such activities are more properly subject to 
congressional regulations, which have plenary power to regulate 
Indian commercial activities. Agua Caliente Band of Cahuilla 
Indians v. Superior Court (2006) 40 Ca1.4th 239, 249. 
As the Court finds that the state cannot regulate the interstate 
commerce between NWS and Big Sandy, it rejects the defendant's 
contention that NWS' sales to Big Sandy constitute minimum 
contacts with this state. 
Id. 
The California Court also noted that enforcement of the statutes upon NWS was also 
impermissible because states are categorically barred from placing a tax's legal incidence on a 
tribe or tribal member. 
States are categorically barred from placing a tax's legal incidence 
on a tribe or on tribal members for sales made inside Indian 
country. Wagnon v. Prarie Band Potawatomi nation (2005) 546 
U.S. 95, 106 (upholding sales tax imposed on in-state distributors, 
manufacturers or importers of fuel sold to Indian tribe for sale on 
tribal land because the legal incidence of the tax did not fall on the 
tribe). 
Next, the Court addressed the State's argument that because NWS placed its goods in the 
stream of commerce with the alleged expectation that they would be purchased by consumers in 
California, the California courts had jurisdiction over NWS. The court rejected this argument 
and held: 
Plaintiff s contention that this evidence shows that defendant 
directed the sales to Big Sandy and downstream to other California 
entities is not persuasive. The only inference the Court draws from 
the evidence of Big Sandy's downstream sales is that Big Sandy 
acted as a seller and distributor of cigarettes to other entities in 
California, Indian and non-Indian, as a result of the tribe's own 
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independent economic decision. There is no evidence supporting 
an inference that NWS exercised any control over Big Sandy's 
downstream sales. The record establishes only that NWS filled 
orders placed by Big Sandy and shipped those orders to Big Sandy 
or other entities designated by Big Sandy. NWS did not place its 
own name on the cigarettes as the Massachusetts distributor did in 
Uberti, supra, 892 P.2d at 1360-1361. Unlike the manufacturer in 
Duple, supra, who made special modifications to its coach for the 
Hawaii market, NWS did not modify the cigarettes it sold to Big 
Sandy in any way so as to serve the California market. Rather, the 
evidence that each package of cigarettes sold by NWS was 
stamped "for reservation sales only" indicates NWS intended to 
sell its cigarettes only to Indian reservations and not the wider 
California market. 
While it may have been foreseeable to NWS that cigarettes sold to 
Big Sandy would be resold to others, foreseeability alone is 
insufficient to support specific jurisdiction. As You Sow v. 
Crawford Laboratories, Inc. (1996) 50 Cal.AppAth 1859, 1868­
1869 (multi-million dollar sales to GSA's California depot over a 
period of six years insufficient to apply stream of commerce theory 
where seller had no control over final destination of its products). 
"Foreseeability that a product will enter California without having 
some control over its ultimate destination does not satisfy the due 
process clause of the United States Constitution." 
Id. 
Virtually identical facts and legal principles exist in the instant case and this Court should 
reject the State's "Stream of Commerce" theory for establishing personal jurisdiction over NWS. 
There is no evidence that NWS exercised any control over Warpath's sales. NWS simply sold 
cigarettes to Warpath in packages stamped "for reservation sales only." 
The California trial court also found that it would not be fair and reasonable to exercise 
jurisdiction over NWS under the circumstances and that shipment of the cigarettes by truck over 
California roadways was not sufficient to constitute minimum contacts. Id. 
In its September 25,2009, Order, the California Court addressed the state's argument that 
the sales by NWS were the same as a sale by NWS to WalMart. The Court rejected this 
argument. 





At the hearing, plaintiff contended that the law recognizes no 
distinction between shipments of cigarettes to Big Sandy and 
shipments of cigarettes to a WalMart store located in the State of 
California. The argument is fundamentally flawed as it ignores the 
fact that Big Sandy is a sovereign Indian tribe. Activities 
involving a sovereign physically located in California. "When on­
reservation conduct involving only Indians is at issue, state law is 
generally inapplicable, for the State's regulatory interest is likely to 
be minimal and the federal interest in encouraging tribal self­
government is at its strongest." Nevada v. Hicks (2001) 533 U.S. 
353, 361-362. Absent Congressional authorization or a tribe's or 
consent, the courts do not have subject matter jurisdiction over a 
tribe. Lawrence v. Barona Valley Ranch Resort & Casino (2007) 
153 Cal.AppAth 1364, 1368-1370. 
Plaintiff is correct that this is not a lawsuit against an Indian tribe. 
However, plaintiff too narrowly construes the subject matter of this 
action as merely sales by an out-of-state corporation to a California 
entity, as though the sales were a unilateral act of NWS. No sales 
would be made by NWS unless Big Sandy purchased the 
cigarettes. Thus, the activity which plaintiff contends is unlawful 
is not just in the act of NWS in shipping cigarettes into California; 
it is a business transaction between an out-of-state corporation and 
an Indian entity located in California. This kind of business 
transaction is not only subject to limitations on a state's power to 
regulate interstate commerce, it is also subject to limitations 
imposed by the Indian Commerce clause. None of the authorities 
relied upon by plaintiff discuss minimum contacts where the 
activity involves interstate commerce and/or the Indian Commerce 
clause. 
NWS and the State of Idaho have presented substantially similar arguments as those 
advanced and considered by the California Superior Court. The California Superior Court's 
decision provides sound persuasive authority and NWS respectfully requests that this Court 
consider the California decision and dismiss the Plaintiffs' Complaint for lack ofjurisdiction. 
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DATED this 2- f> day of September, 2009. 
EBERLE, BERLIN, KADING, TURNBOW 
& MCKLVEE ,CHARTERED 
BY--------,~-+-'-"-'----'--""------=----'£....4,L_{,;'_:....rr'_b_"_--. 
Sa . Diddle, of the firm 
Attorneys for Defendant Native Wholesale 
Supply Company 
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PO Box 83702 
Boise, Idaho 83702-0010 
Theodore V. Spangler, J1'. 
Deputy Attorney General 
Office of the Attorney General 
State Tax Commission 
PO BOX 36 
Boise, Idaho 83720-0410 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
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NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
through 20, 
Defendants. 
STATE OF IDAHO ) 
: SS. 
County of Ada ) 
Case No. CV OC 0815228 
AFFIDAVIT OF SAMUEL A. 
DIDDLE IN SUPPORT OF 
MEMORANDUM REGARDING 
SUPPLEMENTAL AUTHORITY 
SAMUEL A. DIDDLE being first duly sworn do hereby state the following under oath: 
1. I am one of the attorneys representing Defendant Native Wholesale Supply 
Company in this matter and as such have personal knowledge of the matters stated herein. 
AFFIDAVIT OF SAMUEL A. DIDDLE OF MEMORANDUM OR\G\N~\l
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2. Attached hereto as Exhibit "A" is a true and accurate copy of the California 
Superior Court's final ruling in People of the State of California, ex rei P. Edmond G. Brown. 
Attorney General v. Native Wholesale Supply Company, Case No. 34-2008-00014593. 
3. Attached hereto as Exhibit "B" is a true and accurate copy of a complaint filed in 
California Superior Court - the State of California against NWS. 
4. Attached hereto as Exhibit "C" is a true and accurate copy of the State of 
California's supplemental opposition to NWS' motion to quash service of the summons. 
5. Attached hereto as Exhibit "0" is a true and accurate copy of the NWS' applied 
California supplemental opposition to its motion to quash the service of the summons. 
Further, your affiant sayeth not.
 
DATED this 2-i- day of September, 2009
 
Sa 
SUBSCRIBED AND SWORN to before me this (:j[Jv day of September, 2009. 
,-'........." ... '.(, >(
' .. '. 
",~\ \lA E s"" I#" . ./~)~".~.,~~ 
,.- """ •••••••• //> '" 
h..... ~ ... .... ~ ~ / , h.L 
• ~ T .- r Notary Public for Idaho 
: • A~ L.":: ~O r:-:~ Residing: Meridian, Idaho - . ...... . . 
: : : : My Commission Expires: 3/1 0/11. • he. .. 
~ •• rUB\..\ • ::- ..... . . .. 
~ u·,. •• •• '" ~(//) '7. 4lIl._ .....'\.'V..'" '11' •••••••• t-, .. 
"'II l!: 0 F \" , .. 
III',......",,' 
AFFIDAVIT OF SAMUEL A. DIDDLE OF MEMORANDUM 
REGARDING SUPPLEMENTAL AUTHORITY - 2 




I HEREBY CERTIFY that a true and correct copy of the above and foregoing document 
was served upon the following attorney this .2!1.- day of September 2009, as indicated below 
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Attorney General 
State of Idaho 
Brettt T. DeLange 
Deputy Attorney General 
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Office of the Attorney General 
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Deputy Attorney General 
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...., :'~)ERIOR COURT OF CALlFO~,jA,...." 
COUNTY OF SACRAMENTO 
GORDON D SCHABER COURTHOUSE 
MINUTE ORDER 
Date: 09/25/2009 Time: 02:25:14 PM Dept: 54 
Judicial Officer Presiding: Judge Shelleyanne W L Chang 
Clerk: E. Higginbotham 
Bailiff/Court Attendant: None 
ERM: None 
Case Init. Date: 06/30/2008 
Case No: 34-2008-00014593-CU-CL-GDS Case Title: People of the State of California ex real Edmund 
G Brown Jr Attorney General vs. Native Wholesale Supply 
Case Category: Civil - Unlimited 
Event Type: Motion to Quash Service of Summons - Civil Law and Motion 
Causal Document & Date Filed: 
Appearances: 
Nature of Proceeding: Motion to Quash Service of Summons (Taken Under Submission 
8/24/2009) 
TENTATIVE RULING 
Defendant Native Wholesale Supply (INWS")'s motion to quash is granted for the reasons set forth 
below. 
The complaint alleges that NWS has violated Rev. & Tax. Code section 30165.1 by selling to California 
businesses brands of cigarettes that are not listed in the Attorney General's directory of manufacturers 
who have complied with this state's financial responsibility laws. Such sales also allegedly violate Health
and Safety Code section 14950 (establishing ignition-propensity standards), 15 USC section 375 et. seq
(shipping cigarettes in interstate commerce to persons or entities in California that are not licensed as 
cigarette distributors by the California Board of Equalization) and Bus. & Prof. Code section 17200 
(unfair competition). 
NWS contends that California does not have personal jurisdiction over it because it has no minimum
contacts with the State of California, as it is an out-of-state corporation that sells and ships cigarettes 
only to Native American tribes and Native American-owned entities located on the land of recognized
Indian tribes. 
The following facts are undisputed. NWS is chartered by Sac and Fox Nation, a federally recognized
sovereign Native American nation, and is wholly owned by Arthur Montour, a member of the Seneca 
Nation of Indians, a federally recognized sovereign Native American nation. Its business operations are
maintained on the Seneca Cattaraugus Indian Territory which is physically situated in New York. NWS 
does not have an office, personnel, mailing address, bank accounts, sales agents, telephone, real estate
or vehicles in California. NWS is an out-of-state corporation that has no office or other presence in this 
State. Montour dec!. 
The record before the Court establishes that the only entity in this state to which NWS has directly sold 
Date: 09/25/2009 
Dept: 54 
MINUTE ORDER Page: 1 
Calendar No.: 
000559
Case Title: People of the~tatMf California ex real Case N~34-~8-00014593-CU-CL-GDS 
Edmund G Brown Jr Attorney General vs. Native 
cigarettes is Big Sandy Rancheria, a recognized Indian tribe. Big Sandy, in turn, has sold cigarettes 
purchased from NWS to other Indian and non-Indian persons and entities in California. Some of NWS 
sales to Big Sandy were shipped directly to other entities in California. 
Plaintiff concedes that the State has no general jurisdiction over defendant. Plaintiff contends, however,
that this court has specific jurisdiction over NWS. Specific jurisdiction arises when a defendant has 
purposefully availed Itself of the privilege of conducting activities in California; the claim arises out of 
defendant's California-related activity; and the exercise of jurisdiction would be fair and reasonable. F. 
Hoffman-LaRoche, Ltd. v. Superior Court (2005) 130 Cal.App.4th 782, 796. Plaintiff asserts that NWS 
has ()urposefully availed itself of the privilege of conducting activities in California by: 1) its direct sales to 
Big Sandy Rancheria, and 2) its indirect sales to entities and persons "downstream' from Big Sandy. 
The Court examines each of these contentions in turn. 
Whether minimum contacts are established by sales to Big Sandy 
Plaintiff has cited no authorities, and the Court is aware of none, holding that sales by an out-of-state 
corporation to an Indian tribe on a reservation located in this state constitute minimum contacts with this 
state that will support personal jurisdiction over the out-of-state corporation. Indeed, the Court has found 
no California authorities applying a minimum contacts analysis where any activities on an Indian 
reservation were involved. 
Authorities in other jurisdictions applying a minimum contacts analysis involving Indian reservations have
concluded that activities taking place solely on Indian lands do not constitute contacts with the forum 
state. In Flammond v. Flammond (Mont. 1980) 621 P.2d 471, the Court held that Montana did not have 
personal jurisdiction to enforce a California court's order to pay child support against a father who was 
an enrolled member of the Blackfeet Tribe and lived on the tribe's reservation. The Montana court 
reasoned that there were no off-reservation acts in Montana sufficient to vest that state's courts with 
personal jurisdiction over the father. The marriage had taken place in California, and the mother had 
returned to California after separating from the father. The father's domicile on the reservation was not 
an in-state contact that would supporf jurisdiction. 
In Martinez v. Superior Court (Ariz.App.1987) 731 P.2d 1244, 1246, a dissolution action by a non-Indian 
wife against a reservation Indian husband, the court applied the general rule that state courts do not 
have jurisdiction over an Indian living on an Indian reservation absent sufficient minimum contacts by the
Indian within the state away from tfle reservation. As the marital domicile was on the reservation, the 
children were conceived on the reservation and the separation occurred on the reservation, the court 
concluded that it had no jurisdiction. On similar facts, the court in Byzewski v. Byzewski (N.D. 1988) 429 
N.W.2d 393,397 came to the same conclusion. 
Out-of-state authorities are not, of course, controlling. Further, these cases involve domestic 
relationships, while this case involves commercial activity. However, to the extent that plaintiff asserts
that NWS' sales to Big Sandy constitute minimum contacts with this state simply because Big Sandy is 
physically located in this state, the Court rejects thatproposition. The Court is persuaded by the cases
discussed above that on-reservation conduct is insufficient to establish minimum contacts with a forum 
state absent off-reservation activities within the forum state. 
Plaintiff further contends that NWS' sales to Big Sandy constitute minimum contacts with this state
because state law applies to reservations located III this state. The issue of the application of state law to 
Indian reservations IS not as simple as the broad generalities relied upon by plaintiff, e.g. "reservations 
are part of the state within which they lie and state laws, civil and criminaf, have same force within 
reservation as elsewhere excelJt for restricted application to Indian wards. Surplus Trading Co. v. Cook 
(1930) 281 U.S. 647, 650-651. That statement was, in any event, dicta as the only issue cfecided by the
court was state taxation of non-Indian owned private property located on a federal military base. As the 
U.S. Supreme Court later observed, "That is not to say tnat States may exert the same degree of 
regulatory authority within a reservation as they do without. To the contrary, the principle that Indians
have the right to make their own laws and be governed by them requires 'an accommodation between 
the interests of the Tribes and the Federal Government; on the one hand, and those of the State, on the 
other.''' Nevada v. Hicks (2001) 533 U.S. 353, 362, quoting Washington v. Confederated Tribes of 
Colville Reservation (1980) 447 U.S. 134, 156. 
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As the court in San Manuel Indian Bingo and Casino v. NLRB (D.C.Cir. 2007) 475 F.3d 1306, 1312, 
concluded, ''ra]n examination of Supreme Court cases shows tnbal sovereignty to be at its strongest 
when explicitly established by a treaty ... or when tribal government acts within the borders of its 
reservation, in a matter of concern only to members of the trlbe[.] [citations omitted] Conversely, when a 
tribal government goes beyond matters of internal self-governance and enters into off-reservation 
business transaction with non-Indians, its claim of sovereignty is at its weakest." 
In sum, state's interests are generally highest when the individual Indian or Indian tribe engages in 
off-reservation conduct within the forum state. E.g., Nevada v. Hicks, supra (state officers executing 
process related to the violation, off reservation, of state laws); Organized Village of Kake v. Egan (1962) 
369 U.S. 60 (state regulation of fish traps operated in non-reservation waters); Mescalero Apache Tribe 
v. Jones (1973) 411 lJ.S. 145 (state tax on gross receipts of ski resort operated on land outside the 
tribe's reservation). 
The state's interests are weakest where the conduct of the individual Indian or Indian tribe is 
on-reservation conduct relating to tribal sovereignty. "When on-reservation conduct involving only 
Indians is at issue, state law is generally inapplicable, for the State's regulatory interest is likely to be 
minimal and the federal interest in encouraging tribal self-government is at its strongest." White 
Mountain Apache Tribe v. Bracker (1980) 448 U.S. 136, 144. 
Plaintiff contends that, where state interests outside the reservation are implicated, a state may regulate 
the activities of even tribe members on tribal land, such as sales of cigarettes on reservation land by 
tribal entities to nonmembers from off the reservation. Nevada v. Hicks, suwa, 533 U.S. at 362, citing 
Washington v. Federated Tribes of Colville Reservation (1980) 447 U.S. 134, 151. Plaintiff urges the 
Court to find that NWS' sales to Big Sandy implicate unidentified state interests outside the reservation 
because Big Sandy, in turn, selrs those cigarettes to California entities and consumers off the 
reservation. 
The Court initially notes that the power of the state to regulate on-reservation conduct implicating 
off-reservation state interests cannot be assumed in every situation. In Lawrence v. Barona Valley 
Ranch Resort & Casino (2007) 153 Cal.AppAth 1364, 1368-1370, the court held it had no subject matter 
jurisdiction to ap-ply state tort laws against Indian casino operated on reservation. In Ameriloan v. 
Superior Court (2008) 169 Cal.AppAtti 81, 84, the court held that tribal immunity extends to a tribe's 
for-profit business entities when the entity is operating on behalf of the tribe. In Middletown Rancheria v. 
Workers' ComR. Appeals Bd. (1998) 60 Cal.AppAth 1340, the court concluded that Public Law 280 does 
not confer on California the power to enforce Its full P.anoply of general civil regulatory jurisdiction over 
Native American Indian tribes, and therefore the California WorKers Compensation Appeals Board had
no jurisdiction over injuries sustained by an employee of an Indian casino operating on reservation land. 
Recognition by the courts that states have the power to impose taxes on the on-reservation sales of 
cigarettes to non-Indians is not authority that the states may regulate on-reservation sales in general, or 
NWS' sales to Big Sandy in particular. As the U.S. Supreme Court explained in Federated TriBes, supra, 
state taxing schemes on cigarettes and other goods sold to non-Indians have been upheld because the 
legal incidence of the tax fell on the non-Indian purchaser. The effect was simply to neutralize the 
competitive advantage gained by the tribes over other retailers by exploiting the willingness of 
non-Indian purchasers to "flout" their legal obligation to pay the taxes. 447 U.S. at 151. Sfates are 
categorically barred from placing a tax's regal incidence on a tribe or on tribal members for sales made 
inside Indian country. Wagnon v. Prarie Band Potawatomi Nation (2005) 546 U.S. 95, 106 (upholding 
sales tax imposed on in-state distributors, manufacturers or importers of fuel sold to Indian tribe for sale 
on tribal land because the legal incidence of the tax did not fall on the tribe). 
Here, the legal incidence of the statutes at issue in this case would not fall on non-Indian consumers. 
These statutes do not impose a tax that can be passed along to the non-Indian consumer. Rev. & Tax. 
Code section 30165.1 imposes an absolute ban on the sales of certain brands of cigarettes that are not 
listed on the Attorney General's directory: "No person shall sell, offer, or possess for sale in this state, or 
import for personal consumption in this state, cigarettes of a tobacco product manufacturer not included 
in the directory." Rev. & Tax. Code section 30165.1(e)(2). The legal incidence of this ban, if applied 
here, would fall directly on Big Sandy as an importer as well as NWS as a seller of unregistered 
cigarettes. 
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Of even more significance, NWS' sales to Big Sandy constitute not only commerce between 
Indian-owned entities but also interstate commerce. The authorities upholding fhe power of a state to 
impose taxes on sales of goods have concerned only sales within that state. Plaintiff has not cited, and 
this Court is not aware of any authority permitting a state to regulate interstate commerce between 
Indian tribes or tribal entities. Such activities are more properly subject to Congressionall regulation,
which has plenary power to regulate Indian commercial activities. Agua Caliente Band of Cahuilla 
Indians v. Superior Court (2006) 40 Cal.4th 239, 249. 
As the Court finds that the state cannot regulate the interstate commerce between NWS and Big Sandy, 
it rejects defendant's contention that NWS' sales to Big Sandy constitute minimum contacts with thiS 
state. 
Stream of commerce theory 
Plaintiff alternatively contends that purposeful availment can be shown by placing goods in the stream of 
commerce with the expectation that they will be purchased by consumers in the forum state. Bridgestone 
Corp. v. Superior Court (2002) 99 Cal.App.4th 767, 777. Plaintiff contends that courts regularly find
jurisdiction over a foreign defendant where the defendant's product arrived through the stream of 
commerce in the forum state via an equally foreign middleman. A. Uberti & C. v. Leonardo (Ariz. 1995) 
892 P.2d 1354, 1362-1363 Uurisdiction over Italian manufacturer whose guns were sold in Arizona 
through third party middleman in Massachusetts); Duple Motor Bodies, Ltd. v. Hollingsworth (9th Cir. 
1969) 417 F.2d 231 (sale of product by foreign manufacturer via middleman in England to buyers in 
Hawaii); Barone v. Rich Bros. Interstate Dispray Fireworks Co. (9th Cir. 1994) 25 F.3d 6'10, 613-614 
(Japanese corporation subject to suit in Nebraska where middleman was South Dakota distributor). 
Defendant contends that shipments of cigarettes purchased by Big Sandy to other entities is at the 
direction of Big Sandy, and that Big Sanoy's re-sales of cigarettes to other entities are the unilateral 
activities of a tIlird party. 
Plaintiff bears the initial burden to demonstrate facts that sUPp'ort the exercise of jurisdiction. Bridgestone 
Corp. v. Superior Court, supra, 99 Cal.App.4th 767. Plaintiff has produced the following evidence in 
opposition to this motion: declarations of Cook, Allison, Carlson and Diaz regarding their purchases of 
Opal and Seneca cigarettes from Big Sandy Rancheria, Huber Enterprises Smoke Shop, Native Made 
Tobacco Shop, and Black Hawk Tobacco Shop; the declaration of Gable regarding various records 
demonstrating the amount of sales and shipments made by defendant to Big Sandy and to Big Sandy 
consignees. The Court notes that the Gable declaration includes as an exhibit the declaration ofVincent 
Buehrer, a law clerk who prepared spread sheets based on sales and shipping documents. Notably, 
Buehler's declaration states at para. 8 that the only purchaser identified on any of the 234 shipments 
made by defendant from December 203 to mid-2008 was Big Sandy Rancheria, although several 
shipments designated Huber Enterprises and Native Buy as consignees. Gable's declaration states that 
her review of all records available regarding defendanfs sales and shipments to entities in California 
show sales only to Big Sandy, with 40 shipments to Huber Enterprises, 27 shipments to Native Made 
Tobacco, 6 shipments to Native Buy and one shipment to Black Hawk Tobacco. 
Plaintiffs contention that this evidence shows that defendant directed the sales to Big Sandy and 
downstream to other California entities is not persuasive. The only inference the Court draws from the 
evidence of Big Sandy's downstream sales is that Big Sandy acted as a seller and distributor of 
cigarettes to other entitles in California, Indian and non-Indian, as a result of the tribe's own independent 
economic decision. There is no evidence supporting an inference that NWS exercised any control over 
Big Sandy's downstream sales. The record establisnes only that NWS filled orders placed by Big Sandy 
and shipped those orders to Big Sandy or other entities designated by Big Sandy. NWS did not Rlace its 
own name on the cigarettes as the Massachusetts distnbutor did in Uberti, supra, 892 P.2d at 
1360-1361. Unlike the manufacturer in Duple, supra, who made special modifications to its coach for the 
Hawaii market, NWS did not modify the cigarettes it sold to Big Sandy in any way so as to serve the 
California market. Rather, the evidence that each package of cigarettes sold by NWS was stamped "for 
reservation sales only" indicates NWS intended to sell its cigarettes only to Indian reservations and not 
the wider California market. 
While it may have been foreseeable to NWS that cigarettes sold to Big Sandy would be resold to others, 
foreseeability alone is insufficient to support specific; jurisdiction. As You Sow v. Crawford Laboratories, 
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Inc. (1996) 50 Cal.AppAth 1859, 1868-1869 (multi-million dollar sales to GSA's California deFat over a 
period of six years insufficient to apply stream of commerce theory where seller had no contro over final 
destination of its products). "Foreseeability that a product will enter California without having some 
control over its ultimate destination does not satisfy the due process clause of the United States 
Constitution ." 
Finally, the Court must also find that the exercise of jurisdiction in this case would be fair and 
reasonable. Bridgestone Corp., supra, 99 Cal.AppAth at 774. The Court initially observes that this is not 
the typical personal injury case in which a manufacturer places a defective produce in the stream of 
commerce, and jurisdiction will allow a California consumer to seek redress from injuries caused by that 
product. This is also not a case where the sales of unregistered cigarettes is a criminal violation, and 
thus the ban on such sales would be enforceable against Indian tribes under Public Law 280. 
This case involves state laws which allow some cigarette manufacturers and not others to sell their 
cigarettes in California. The primary burden of these laws falls on the manufacturer, i.e. to meet the 
financial responsibility requirements and ignition-propensity standards. There is no evidence here that
NWS knew or should have known that Grand River, the cigarette manufacturer and another 
Indian-owned entity operating in Canada, was subject to and had not complied with these conditions
when NWS sold the cigarettes to Big Sandy. As the state's general civil regulatory power does not 
extend to Indian tribes, there is uncertainty at the other end of the distribution as to whether the state's 
financial responsibility and other laws at issue in this case could be enforced against Big Sandy. It would 
be unfair to place the burden on an out-of-state distributor to determine, whenever it sells products to an 
Indian tribe located in California, what state laws are enforceable against the tribe with respect to any 
resales of those products. In the Court's view, that burden more fairly falls on the tribe importing the
products for resale. The Court finds that, under these circumstances, it would not be reasonable or fair 
to exercise jurisdiction over NWS. 
Transportation of cigarettes over state highways 
Plaintiff contends that defendant's shipment of the cigarettes by truck over California roadways is 
sufficient to find jurisdictional contacts. However, there is no evidence in this case to on which the Court 
may find that defendant has directed the shipments on California roadways. Rather, the evidence shows 
only that defendant has sold cigarettes to a California Indian tribe, and at that tribe's direction, has
shipped the cigarettes primar~y to the tribe itself and occasionally to consignees. In these 
circumstances, mere shipment of goods over California roadways is insufficient to establish minimum 
contacts. Lakeside Bridge and Steel Co. v. Mountain State Construction Co., Inc. (7th Cir. 1979) 597 
F.2d 596, 604 n.14 (out-of-state defendant's shipment of goods through state to another forum did not
constitute minimum contacts not established solely by fact that goods were transited through a state). 
The minute order is effective immediately. No formal order pursuant to CRC Rule 3.1312 or further 
notice is required. 
COURT RULING 
The matter was argued and submitted. The Court took this matter under submission. 
SUBMITTED MATTER RULING 
Having taken this matter under submission, the Court now rules as follows. The tentative ruling is 
affirmed with the following comments and evidentiary rulings. 
At the hearing, plaintiff contended that the law recognizes no distinction between shipments of cigarettes
to Big Sandy and shipments of cigarettes to a WalMart store located in the State of California. The 
argument is fundamentally flawed as it ignores the fact that Big Sandy is a sovereign Indian tribe. 
Activities involving a sovereign physically located in California are not treated in the same manner as 
activities involving other entities rocated in California. "When on-reservation conduct involving only
Indians is at issue, state law is generally inapplicable, for the State's regulatory interest is likely to be 
minimal and the federal interest in encouraging tribal self-government IS at its strongest." Nevada v. 
Hicks (2001) 533 U.S. 353, 361-362. Absent Congressional authorization or a tribe's or consent, the 
courts do not have subject matter jurisdiction over ~'3 tribe. Lawrence v. Barona Valley Ranch Resort & 
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Casino (2007) 153 Cal.App.4th 1364, 1368-1370. 
Plaintiff is correct that this is not a lawsuit against an Indian tribe. However, plaintiff too narrowly 
construes the subject matter of this action as merely sales by an out-of-state corporation to a California 
entity, as though the sales were a unilateral act of NWS. No sales would be made b'( NWS unless Big 
Sanoy purchased the cigarettes. Thus, the activity which plaintiff contends is unlawfu is not just the act 
of NWS in shipping cigarettes into California; It is a business transaction between an out-of-state 
corporation and an Indian entity located in California. This kind of business transaction is not only
subject to limitations on a state's power to regulate interstate commerce, it is also subject to limitations 
imposed by the Indian Commerce clause. None of the authorities relied upon by plaintiff discuss 
minimum contacts where the activity involves interstate commerce and/or the Indian Commerce clause. 
Defendant's request for rulings on its objections to plaintiffs evidence is granted as follows. 
Defendant's objections to the declarations of Gerald K. Carlson (4/15/09 and 5/18/09), Chris Cook,
Albert Allison (4/15/09 and 5/15/09), and Andrew Diaz are sustained on the ground of relevance. These 
declarations are not relevant in the absence of a showing that defendant exercised control over Big 
Sandy's sales to downstream customers. Having sustained the objections on the grounds of relevance, 
the court need not rule on defendants' other objections (e.g. hearsay, etc.). 
Defendant's objections to the declaration of Monica Gable are overruled. 
Defendant's objections to the lodging of the transcript of the Jo Anne Tornberg deposition are overruled. 
Declaration of Mailing 
I hereby certify that I am not a party to the within action and that I deposited a copy of this document in 
sealed envelopes with first class postage prepaid, addressed to each party or the attorney of record in 
the U.S. Mail at 720 Ninth Street, Sacramento, California. 
Dated: September 28, 2009 
E. Higginbotham, Deputy Clerk lsI E. Higginbotham 
Michelle Hickson 
Dennis Eckard 
P.O. Box 944255 
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1001 Second Street 
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Plaintiff People of the State of California, through Edmund G. Brown Jr., Attorney 
General of the State ofCalifornia, ?llege as (ollows: . 
NATURE OF ACTION 
Since at least January 2004. defendant Native Wholesale Supply Company (Native 
Wholesale), a cigarette importer headquartered in New York state. has been selling tens of 
millions of Seneca and Opal brand cigarettes eaCh year to businesses in Califo~ia. None of 
these cigarettes are lawful for sale in California because neither their Canadian manufacturer, 
Grand River Enterprises/6 Nations. Ltd., (Grand River or Grand River Enterprises) nor the 
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IN AND FOR THE COUNTY OF SACRAMENTO 
People of the State of California ex rei. Edmund G. 
Brow'n Jr.• Attorney General, . 
Plaintiff. 
v. 
Native Wholesale Supply Company, a corporation, 













Seneca and Opal brands have ever been listed on California's Tobacco Directory. Since
 
2
 June 29, 2004, no one may lawfully sell cigarettes in California unless both the brand and the 
3 manufacturer are listed on the Directory, which the Attorney General maintains, based upon 
. . 
4 whether the manufacturer is in compliance with state financial responsibility iaws. (Rev. & Tax. 
Code, § 30165.1.) 
In addition, neither Seneca nor Opal brand cigarettes comply with the ignition­6 
7 propensity standards and related requirements for cigarettes sold in California, established by the 
8 California Cigarette Fire Safety and Firefighter Protection Act (Health & Saf. Code, § 14950 et 
9 seq.). Since January 31,2007, no one may lawfully sell cigarettes that do not comply with this 
Act. 
Since at least January 2004, Native Wholesale has also been violating federal law by . 11 
12 shipping cigarettes in interstate commerce to persons or entities in California that are not licensed 
13 as cigarette distributors by the California Board of Equalization but failing to report such 
14 shipments to the Board, as required by the Jenkins Act (15 U:S.C. § 375 et seq.). 
Native Wholesale's violations of sta~e and federal law' constitute unfair competition 
L6 pursuant to California's Unfair Competition Law (Bus~ & Prof. Code, § 17200 et seq.), which 
17 pJohibits unlawful business acts or practices. 
Native Wholesale;s actions also violate injunctions issued by the Superior COUlt in and18 
19 for the County of Sacramento against Grand River Enterprises, that enjoinGrand River from 
selling any cigarettes in California "either directly or through a distributor, retailer or other 
21 intermediary" because with1mowledge ofthese i~unctions Native Wholesale·has acted as an 
22 agent or intennediary for Grand River and aided and abetted Grand River in the sale ofcigarettes' 
23 in California. 
PARTIES24 
1. . The People of the State of.California act through their duly el~cted Attorney, 
26 General, Edward G. Brown Jr., the chieflaw officer of the state. (Cal. Const., art. 5, § 13.) 
2. The Attorney General is charged with administering the tobacco directory law27
 
28 (Rev, & .Tax. Code, § 30165.1) and may bring actions to enforce this law.
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3. Health and Safety Code section l4955(f) authorizes the Attorney General to bring 
2 actions on behalf of the people of the state to restrain violations of the California Cigarette Fire 
3 Safely and Firefighter Protection Act. (Health & Saf. Code § § 14955, subd. (f),) 
4. Business and Professions Code section 17204 authorizes the Attorney General to 4 
5 bring actions to enforce the California Unfair Competition Law '(Bus. & Prof. Code, § 17200 et 
6 seq.). 
5. Defendant Native Wholesale Supply Company is a closely held corporation 7 
8 chartered by the Sac and Fox Tribe of Oklahoma. On information and belief, Native Wholesale 
9 has its principal place ofbusiness in the state ofNew York. 
6. The true names and capacities ofdefendants sued in this complaint under the 10 
11 fictitious names of Does I through 20, inclusive, are'unknown to plaintiff who therefore sues 
12 such defendants by such fictitious names. Plaintiffwill amend this complajnt to show the true 
13 names of each when the same has been ascertained. Defendants sued herein as Does 1 through 
. ,. 
14 20 are, and at all relevant times were, engaged with defendant Native Wholesale in the activities 
15 and conduct complained of herein. 
7. Whenever reference is made in this Complaint to any act ofNative Wholesale, 16 
17 such allegations shall mean that Native Wholesale through its agents, employees, or 
18 representatives, did or authorized such acts while actively engaged in the management, direction 
19 or control of the affairs of Native Wholesale's cigarette impot:ting business and while acting 
20 within the scope and course oftheir duties. 
8. At all relevant times, ~ach of the defendants has acted as an agent, representative, 21 
22 employee, servant, partner, franchisee, affiliate, successor or joint venturer of each ofthe other 
23 defendants and has acted within the course and scope ofsuch agency> representation, 
24 employment, service, partnership. franchise or joint venture. 
JURISDICTION AND VENUE25 
9. The violations of law alleged in this complaint occurred in Sacramento County 26 
27 and in other counties in California or occurred outside of Califomia but were intended by 
28' defendants to have effects in California. This court has personal jurisdiction over defendant 
3 








Native Wholes·ale because defendant sold, offered for sale and profited from the sale of cigarettes 
2 to persons within the state of California, thus transacting business within this state and purpbsely 
3 and voluntarily availing itself of the privilege of conducting activities within the state of 
4 California. 
10. Venue is proper in this county pursuant to Code. of Civil Procedure section 395(a) 
6 because defendant Native Wholesale is not a resident of California. 
7 FACTUAL ALLEGATIONS 
8 .11. Since at least January 1, 2004, Native Wholesale has been importing into the 
9' United· States cigarettes· manufactured by Grand River Enterprises in Canada, including Seneca 
and Opal brand cigarettes. 
11 12.. Since at least January 1,2004, Native Wholesaie has been shippingor causing.to 
12 be shipped cigarettes manufactured by Grand River Enterprises from the Nevada International 
13 Trade Corporation,. a Foreign Trade Zone located in Las Vegas, Nevada, to persons or businesses 
14 located in California, including but not .limited to Big Sandy Rancheria, sometimes also known 
as BSR Distributing, in Auberry, California, and Huber Enterprise in Loleta, California: 
16 13. bUring the past four calendar years, Native Wholesale shipped or caused to be 
17 . shipped into California at least the following amounts of Seneca and Opal brand cigarettes
 
i8 ! manufactured by Grand River Enterprises:
 
19 2004 9,896,000 cigarettes (30 shipments)
 
2005 37,798,000 cigarettes (46 shipments) 
21 2006 72,690,000 cigarettes .(58 shipments) 
22 2007 79,110,000 cigarettes (63 shipments; 58 since J~uary 31, 2007) 
23 14. From January 1,.2008, through May 14, 2008, Native Wholesale shipped or 
24 caused to be shipped at least 31,782,000 Seneca and Opal brand cigarettes into California (17 
Shipments), of which 1,9,512,000 cigarettes (9 shipments) occtirr~d after March 12,2008, 
26 15. Since the California Tobacco Directory was -first established and posted on the 
27 Attorney General's public web site, on June 29, 2004, Seneca brand cigarettes have never been 
28 listed on the Directory. 
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16. Since the California Tob·acco Directory was first established and posted on the 
2 Attorney General's public web site, on June 29,2004, Opal brand cigarettes have never been 
3 listed on the Directory. 
17. Since the California Tobacco Directory was first established .and posted on the 4 
Attorney General '8 public web site, on June 29, 2004, Gran~ River Enterprises ;has never been 
6 listed on the California Tobacco Directory. 
18. .At all times reievant to this c()mplaint, Big Sandy Rancheria has not been licensed 7 
8 by the California Board of Equalization as a cigarette distributor. 
19. At one or more locations on tribal land in Auberry, Califomi~, Big Sandy9 
Rancheria sells and offers for retail sale to non-Indians· cigarettes manufactured by Grand River 
11 Enterprises that Big Sandy Rancheria has purchased from Native Wholesale. 
20. Plaintiff is infonned and believes that Big Sandy Rancheria distributes to other 12 
13 persons and businesses for retail sale to non-Indians inCalifomia· cigarettes manufactured by
• . I , • 
. . I . . . . 
14 Grand River Enterprise$ that Big Sandy Rancheria has purchased from Native Wholesale. 
21. Native Wholesale knows or should know that Big Sandy Rancheria is selling and 
16 offering·for retail sale to non-Indians in California and distributing.to Qther persons and 
17 businesses for retail sale to non-Indians cigarettes manufactured by Grand River :enterprises that 
.18 Big Sandy Rancberia has purchased from Native Wholesale. 
22: At all times relevant to this complaint. Huber Enterprise, a business located on 19 
Wyot Indian Table Bluffland, has not been a California licensed cigarette distributor. 
23. At a retail location in Loleta. California, Huber Enterprise sells and offers for 21 
22 retail sale to ·non':Indians cigarettes manufactured by Grand River Enterprises that Huber 
23 Enterprise has purchased from Native Wholesale. 
24. Plaintiff is informed and believes that Huber Enterprise distributes to other 24 
persons and businesses for sale at retail to non-Indians in CaJifor:rua cigarettes manufactured by 
26 Grand River Enterprises that Huber Enterpri$e has purchased from Native ·Wholesale. 
25. Native Wholesale knows or should know that Huber Enterprise is selling and 27 
. . 
28 offering for retail sale in California to non-Indians and distributing to other persons and business 
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for retail sale to rion-Indians cigarettes manufactured by Grand River Enterprises that Huber 
Enterprise has purchased from Native Wholesale. 
26. Native Wholesale has not reported to the California Board Of Eq\lalization any of 
its cigarette shipments to Big Sandy Rancheria or Huber Enterprise. 
27. Grand River Enterprises has never certified to the State Fire Marshal that any of " 
the cigarettes it manufactures, including its Seneca and Opal brand cigarettes, meet the ignition­
propensity standards established by the California Legislature in the California Cigarette Fire 
Safety and Firefighter Protection Act (Health & Saf. Code, §§ 14950 - 14960). 
28. On December 14", 2004, the Superior Court in aodfor the c.ounty ofSacramento 
loin case number 02AS075 I8, entitled People of the State of California, ex reI. Bill Lockyer,
 
11 Attorney General, v. Grand River Enterprises/6 Nations Ltd., etc., entered a final judgment
 
12 enjoining Grand River Enterprises for a period of two years from selling any cigarettes in
 
13 California "either directly or through a distributor, retailer or other intennediary."
 
29. On December 19, 2006, "the Superior Court in and for the County of Sacramento14 
15 in case number 05AS04121, entitled People ofthe State ofCalifomi a, ex reI. Bill Lockyer, 
16 Attorney General, v. Grand River Enterprises/6 Nations Ltd., etc., ent"ereda final judgment 
·17 enjoining Grand River Enterprises for a period of two years from selling any cigarettes in 
18 California "either directly or through a distributor, retailer or other intennediary.'1 
30.. On October 29,2007, the Superior Court in and for the County ofSacramento in19 
20 case number 05AS01688, entitled People of the State. ofCalifornia, ex reI. Bill Lockyer, Attorney 
21 General, v. Grand River Enterprises/6 Nations Ltd., etc., entered a final judgment enjoining 
22 Grand River Enterprises for a period of two years from selling any cigarettes in California "either 
23 directly or through a distributor, retailer or other intennediary." 
31. On March"7, 2008, the California Attorney General's Office mailed a letter, 24 
25 certified mail, return receipt requested, to the president of Native Wholes~le Supply Company, 
26 Arthur Montour. A true and correct copy of this letter and of the return receipt, signed on 
27 March 12, 2008, by Tricia Thomas are attached to this Complaint as Exhibit A and incorporated 
28 in this complaint as though fully set forth. Among other things, the letter notified Native 
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Wholesale of the injunction described in paragraph 30, above, and asked Native Wholesale to 
confinn that it has ceased shipping Orand River cigarettes into the state ofCalifornia. 
32. Despite having received the letter described in paragraph 31, above, Native 
Wholesale has continued to ship for sale in California Seneca and Opal brand cigarettes from the 
Nevada International Trade Corporation to Big Sandy Rancheria and Huber Enterprise, in 
knowing violation of the October 29, 2007, injunction, described in paragraph 30, above. 
33. Plaintiff is infonned and believes and on that basis alleges that since at least 
January 1,2004, Native Wholesale ~d Grand River have operated under an agreement or 
business arrangement by which Native Wholesale imports into the United States and" distributes 
to persons or businesses operating on Indian land in California and other states cigarettes 
11 manufactured by Grand River.
 
FffiST CAUSE OF ACTION
12
 
(Violation of California Tobacco Directory Law, against All Defendants)
 13 
34. " Plaintiffrealleges and incorporates by reference paragraphs l through 33 oithis14 
complaint. 
35. California's tobacco directory law, Revenue and Taxation Code section 30165.1,16 
17 subdivision (e)(2), prohibits any person from selling cigarettes or offering cigarettes for sale in 
18 California unless both the manufacturer and the cigarette brand meet the conditions for listing on" 
19 the directory and, in fact, are listedon the directory at the time they are sold"or offered for sale. 
(Rev. & Tax. Code, § 30165.1.) 
36. California's tobacco directory law, Revenue and Taxation Cqde section 30165.1, 21 
22 subdivision (e)(3)(A), prohibits any person from selling or distributing cigarettes that the person 
23 knows or should know are intended to ,be distributed in violation ofsubdivision (e)(2). " 
37. California's tobacco directory Jaw, Revenue and Taxation Code section 30165.1, 24 
subdivision (e)(3)(B), prohibits any person from acquiring, holding, owning, possessing~ 
26 transporting, importing or causing to be imported cigarettes that the person knows or should 
27 know are intended to be distributed in violation of subdivision (e)(2). 
28 III 
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38. Since JIDle 29, 2004, and continuing to the present, defendant Native Wholesale 
2 has sold, held, owned, possessed, imported, or caused to be imported cigarettes manufactured by 
3 Grand River Enterprises that Native Wholesale knew or should have known do not meet the 
4 conditions for listing on the directory and, in fact, have never been listed on the directory. 
39. Defendant Native Wholesale's sales of and other activities relating to cigarettes of 
6 tobacco product manufacturers or brand families that are not included in California~stobacco 
71 directory violate Revenue and Taxation Code section 30165. t, subdivisions (e)(2) and (3). 
8 SECOND CAUSE OF ACTION 
(Violation of the California Cigarette Fire Safety and Firefighter Protection Act, 9 
against All Defendants) 
) J . 40. The People reallege and incorporate by reference paragraphs 1 through 33 of this 
12 complaint. 
41. Section 14951, subdivision (a) of the California Cigarette Eire Safety and13 
14 Firefighter Protection Act prohibits any person from selling, offering, or possessing for sale in 
California cigarettes not in compliance with the testing, certification and marking requirement'S 
16 1 of subdivision (a) of section 14952, SUbdi~Sion (b) of section 14952, section 14953 and section 
17 14954 of the Act. . . . 
42. Any person who sells cigarettes in California, other than at retail, in violation of18
 
19 the Act is subject to a civil penalty of up-to $10,000 for each sale. (Section 14955, subd. (a).)
 
43. Plaintiff is informed and believes and on that basis alleges that none of the 
21 cigarettes defendant Native Wholesale has sold to Big Sandy Rancheria and Huber Enterprise. 
22 since February 1. 2007, have been tested, certified or marked as required by'subdivision (a) of 
23 section 14952, subdivision (b) of section 14952, section 14953 and section 14954 of the Act. 
THIRD CAUSE OF ACTION24 
(Contempt for ViolatiOIi of Injunctions Against Grand River Enterprises, 
. against All Defendants) 
26 
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45. Since at least March 12,2008, the day Native Wholesale received notice from the 
2 Attorney General's Office of the court injunction, entered on October 29,2007, that enjoins 
3 Grand River Enterprises from selling cigarettes in California either directly or through an 
4 intennediary, defendant Native Wholesale has lmowingly acted as an intennedilllY for and in 
5 concert or participation with Grand River by selling cigarettes manufactured by Grand River in 
6 California; has knowingly violated the injunction; and is subject to remedies for contempt. . 
46. Since December 14, 2004, Native Wholesale has acted as an agent or intennediary7 
8 for Grand River Enterprises or has otherwise aided and abetted Grand River Enterprises in 
9 violating the court injunCtions entered against Grand River on October 29, 2007, December 19, 
10 20061 and December 14, 2004, respectively, by shipping Seneca and Opal-brand cigarettes to' 
II persons and businesses in California for sale in California. 
47. The People are infonned and b~lieve and on that basi~ allege ~hat Native12 
13 Wholesale had actual knowledge of each of these injunctions from at or about the time the 
14 People served Grand River Enterprises withnotice of their entry and that despite that knowledge 
15 Native Wholesale acting for and in concert or participation with Grand River has shipped Seneca 
16 and Opal brand cigarettes to persons and businesses in California for sale in California; '~d as 
l7 such Native Wholesale is in contempt of each of these injunctions. 
FOURTH CAUSE OF ACTION18
 
(Violations of California Unfair Competition Law against AU Defendants)
19 
48. The People reallege and incorporate by reference paragraphs. 1 through 45. 20
 
2 1 of this complaint.
 
49. Pursuant to Business and Professions Code section 17203, the court may enjoin 22
 
23- any person who engages, has engaged or proposes to engage in wnair competition.
 
SO. Pursuant to Business and Professions Code section 17206, any person who
 24 
. . 25 engages, has engaged, or proposes to engage in unfair comp~tition shall be liable for a civil 













51. A violation of subdivision (e) of section 30165.1 ofthe Revenue and Taxation 
2 Code constitutes unfair competition under section 17200 of the Business and Professions Code. 
3 (Section 30165.1> subd. (1).) 
4 52. Defendant Native Wholesale has engaged in acts of unfair competition prohibited 
by California's unfair competition law (Business and Professions Code section 17200 et seq.) in 
6 that Native Wholesale has: 
, , 
7 A. Sold cigarettes to persons and businesses in California for resale in California in 
8 violation ofCalifornia>s tobacco directory law (Rev. &, Tax. ,Code, § ,30165.1) because 
9 neither the cigarette brands nor their manufacturerhave ev~r been listed on the 
California tobacco directory, as alleged in the first cause of.action, above; 
11 B. ' Sold cigarettes to persons and businesses in California for resale in California in 
12 violation of the California Cigarette Fire Safety and Firefighter Protection Act (Health 
13 & Saf Code, §§ 14950-149.60) because the cigarettes have not been tested, certified or 
14 marked as required by subdivision (a) of section 14952, subdivision (b)of section 
14952, section 14953 and section 14954 ofthe Act, as alleged in the second cause of 
16 action, above; 
17 C. As an agent or intermediary fOf, or aiding and abetting! Grand River Enterprises to sell 
18 cigarettes in California in violation' of court injunctions entered against Grand River 
,19 Enterprises selling cigarettes directl~ or through an intennediary; and, 
D.' Shipped cigarettes to persons or entities in California that are not licensed cigarette 
21 distributors and failing to report such shipments to the California Board of 
22 Equalization in violation of the federal Jenkins Act, 15 U.S.C. § ,375 et seq. 
23 PRAYER FOR RELIEF ' 
24 The People pray for the following relief: 
1. That, pursuant to Business and Professions Code section 17~03, the court enjoin 
26 defendants, their successors> employees, agents, representatives, and all other persons acting in 
27 concert with them> from engaging in unfair competition as defined in Business and Professions 
28 Code section 17200 and specifically from the following acts and practices: 
10 







A.	 Selling to persons and businesses in California for resale hi California any cigarettes 
whose brand family and manufacturer are not listed on the California tobacco 2
 





B, Selling to persons and businesses in California for resale in California any cigarettes 
that do not comply with the. California Cigarette Fire Safety and Firefighter Protection 6 
Act (Health & sar. Code, §§ 14950-14960), including but not limited to the testing, 7 
certification, and marking requirements ofsubdivision (a) ofsection 14952, 8
 
9
 subdivision (b) of section 14952, section 14953 and section. 14954 of the Act; 
I C. Acting as an agent or intermediary for, or otherwise aiding and a.betting, Grand River 
I 
11 Enterprises to sell cig~rettes in California in violation ofcourt injunctions prohibiting 
12 Grand River from selling cigarettes in California; and, 
13 D. Shipping cigarettes to persons or entities in California that are notlicensed cigarette 
14	 distributors and then failing to report such shipments to the California Board of 
Equalization in violation of the federalJenkins Act, 15 U.S.C. § 375 et seq. 
2.	 That, pursuant to Health l;lnd Safety Code section 14955(f), the court preliminarily 16 
17 and pennanently enjoin defendants, their successors, employees, agents; representatives, and all 
18 i other persons actin~ in concert with them, from selling or offering for sale cigarettes that do not 
19 comply withthe California Cigarette Fire Safety and Firefighter Protection Act (Health & Saf. 
Code, §§ 14950-14960), including but not limited to the testing, certification, and marking' 
21 requirements of subdivision (a) of section 14952, subdivision (b) of section 14952, section 14953 
22 and section 14954 of the Act;. 
3.	 That, pursuant to Business and Professions Code section 17206, the court assess 23 
24 agajnst defendants a civil penalty of$2,500 for each act of unfair competition, as alleged in the 
complaint, in a total amount to bedetennined by proofbut not less than $507,500, based on 211 
26 separate shipments of cigarettes from January], 2004 through May 14, 2008. 
4. . That, pursuant to Health and Safety Code section 14955(a); .the court assess.27 
28 against defendants a civil penalty of $1 0,000 for each sale of Cigarettes that did comply with the 
. 11 
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California Cigarette Fire Safety and Firefighter Protection Act, in a total amount to be 
2 detennined, by proof, but not less than $750,000, based on at least 75 shipments from after 
3 January 31, 2007, to May 14, 2008. 
5. That the court find defendants in contempt of the C0llIt'S prior injunctions and 4
 
5 impose an appropriate monetaiy fine on Native Wholesale.
 
6. That, pursuant to Revenue and Taxation Code section 30165.l(p), Health and6 
7 Safety Code section l4955(f), and Code of Civil Procedure section 1218, the court award the 
8 People costs of investigation, expert witness fees, costs of the action, and reasonable attorney's 
9 fees.
 
10' 7. ' That the court retain jurisdiction of this action.
 
8. That the court order defendant Native Wholesale to disclose any and all 11
 
12 infonnation needed to enforce a judgment and/or injunction.
 
9. That the court award such other and further reliefas is appropriate and just. 13 
14 
Dated: June 30, 2008 15 
Respectfully submitted, 16
 
,EDMUND G. BROWN JR
17 
Attorney General of the State ofCalifomia 
18	 .J. MATTHEW RODRlQUEZ
 
Chief Assistant Attorney General
 
19 DENNIS ECKHART 
Senior Assistant Attorney General 20 
21	 ~.~ 
22 , DENNIS ECKHART 
Senior Assistant Attorney General 
23 Attorneys for Plaintiff 















1:;DMUND G. BROWN JR. '-iStfJte of California 
Alloway GeneraL DEPARTMENT OF JUSTICE 
1300 I STREET, SUITE 125 . 
P.O. £lOX 944255 
SACRAMENTO,CA 94244-2550 
Telephone: 916-323-3770 ' 
Facsimile: 916-323-0813 
E-Mail;Dennis.Eckhan@doj.ca.gov 
March 7, 2008 
Certified Mail, Return Receipt Requested 
Mr. Arthur Montour
 




Perrysburg, New York 14129
 
RE: Injunction Against Sale of Cigarettes Manufacturtd by Grand River Enterprises 
l 
Dear Mr. Montour: 
It has come to our attention that for some time now Native Wholesale Supp~y, Inc. has
 
been selling Seneca brand cigarettes to businesses located in the state of Califomia. Grand River
 
Enterprises Six Nations Ltd. is manufacturing these cigarettes in Canada, and Native wholesak
 
, Supply is importing these cigarettes into the United States. You are directing that'these cigarettes 
be shipped by common carrier from a Foreign Trade Zone in Las Vegas, Nevada, to various 
locations in California. Neither Native Wholesale Supply nor any of the businesses to which 
these cigarettes are being shipped are licenced by the state of California as a cigarette distributor· 
or wholesaler. We believe that these California busineSses are selling these cigarettes to other 
businesses or directly to consumers in the state of California. 
This is to advise you that the Superior Court of California in and for the County of 
Sacramento has entered three separate judgments against Grand R~ver Enterprises for repeated 
failure (0 comply with California Health and Safety Code sections 104555-104557 (commonly 
known as the non-participating manufacturer (NPM) escrow deposit law) and for engaging in 
acts of unfair and unlawful competition in violation ofCalifomi a Business and Professions Code 
section ]7200 et seq. 
Each of these three judgmentdncludes an injunction barring Grand River from selling 
any of its cigarettes in the state of California either directly or through an intennediary. The most 
recent such injunction was entered by the court on October 29, 2007" an~ provides, 'in pertinent 
part, that 
Grand River is hereby enjoined and otherwise prohibited from selling any
 
cigarettes in California for a' two~year period commencing from the date of this
 






.....~ ... / . 
............... 
Mr. Arthur Montour 
March 7. 2008 
Page 2 
including but not limited to, the following brands: "Scenic 101," "MVP," "Opal" 
and "Capital." 
(Judgment p.2, para. D; italics original.) A true and correct copy of this judgment is enClosed. 
Although Native W110lesale Supply is not a party to any of the injunctions entered by the 
California Superior Court against Grand River, Native Wholesale Supply is apparently acting as 
an intermediary for Grand River to sell its cigarettes in the state of California. As such. Native 
Wholesale Supply is violating the court's injunction and may be found in contempt of court and 
assessed monetary fines and penalties. Having now apprized Native Wholesale Supply~ by this 
letter, of the terms of the court's injunction, we ask that Native Wholesale Supply c;:ease and 
desist from any action t!.lat results or is likely to result in the shipment or sale in the state of 
California of any cigarettes manufactured by Grand River. . 
We also note that Native Wholesale Supply's actions, as described above, may also
 
violate various provisions ofstate and federal law> including but nqt limited to the federal
 
Jenkins Act (15 U.S.C. § 375 et seq.).
 
Please contact the undersigned immediately to confinn that Native WholesaJe Supply has 
stopped shipping cigarette$ manufactured by Grand River into the state ofCalifornia and will 
refrain from such shipmen.ts in the future, unti'l such time as Grand River has come into full 
compliance with Califomia's NPM escrow deposit statute and has satisfied all outstanding 
judginents against it, 'including payment ofall monetary penalties assessed by the court.. 
'~ 
~~I~E~C~KH~A~T .'" 
Senior Assistant Attorney General 
For	 EDMUND G. BROWN JR. 
Attorney General 
Enclosure 
cc Bryan Porter 
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1 EDMUND G. BROWN JR. 
Attorney General of the State of Califomia 
2 THOMAS GREENE 
, , Chief Assistant Attorney General 
~ .:.~:~ ~ j 3 DENNIS ECKHART 
.~ ..:.:" ~ Senior Assistant Attqmey General 
t..;....~ .... _; 4 WILLIAM.F SOOHOO (SBN 80694). 
Deputy Attorneys General 
5 13001 Street, Suite 125 
P.O. Box 944255 
6 Sacramento, CA 94244·2550 
Telephone: '(9] 6) 323-3853 
7 Fax: (916) 323-0813 
8 Attorneys for Plaintiff 
9 
. -., 
OCT 2 9 2007 
8~ __-=u..UNfl 
O\lput ~k- __....J; 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 
o 





PEOPLE OF THE STATE OF CALIFORNIA, ex. 
ReI. BILL LOCKYER, Attorney General of the 
State of California, 
5 PlaintHf, 
16 v. ' 
17 
18 
,GRAND RIVER ENTERPRISES/6 NATIONS, 




CASE NO. 05AS01688 
tfROPOlfitDJ JUDGMENT BY 
COURT AFrERDEFAULT 
21 THIS MATTER is before the Court on Plaintiff's, Requestfor Entry oflJ't/ault 
22 Judgment against Defendant GRAND RIVER ENTERPRISES/6 NATIONS, vro., a foreign 
23 corporation, (hereafter, IlGRAND RIVERIl). This Court has considered Plaintiff's Requestfor 
24 Entry ofDefault Judgment and ~ceompanyjng deolarations, papers 'and exhibits thereto, and tbe 
25 entire reoord in this matter and hereby finds as follows: _ 
26 1. Tn6 Attorney General of the State of California brings ~s action on behalfof 
27 Plaintiff, the P,eople of the State of Califomia, pursuant to California Health and Saft~ty Code 
28 section 104557(c).' to ,enforce the re1lerve fund requirements ofCalifornia Health and Safety Code 
1 




































2, The Defendant, GRAND RIVER, is a company that has tran~acted and is 
transacting business in California and manufactures cigarettes as defined in California Health lUI( 
Safety Code section 104556(i)(I)., 
3. At least thirty (30) days have passed since tho date of service ofthl~ ~ummons all1d 
Verified Complaint and GRAND RIVER has failed to appear and defend in this court. 
4. GRAND RIVER was not at the time of service of said Summons and Verified 
Complaint, nor is now, an infant or minor, a financially incapable, incapacitated or incompetent 
person, nor in the military serVice as defined by Article 1 of the "Soldiers' and Sailors' Civil 
, , 
ReliefAct of I940"as amended (50 U.S.C. Appen~ §'SOl ot seq.). 
5. JurisdiCtion has been reviewed and is proper pursuant to California Code of Civil 
Procedure. section 410.10, 




7. GRAND'RIVERha~ failed and continues to fail and/or refuse to comply or 
otherwise bring itself into compliance with the reserve fun,d requiremcmts' ofCalifornia He~lth 
and Safety Code, sections 104555-104557 and iinple~enting regulations (Title Ill' Calif;,Code of 
Reg., §§ 999.10a through 999.14). 
8. GRAND RIVER has en~aged in and continues to, engage in acts of unfair 
competition as defined in California Business &Professions Code, section 17200, in that 
GRAND RIVER has failed to est~blish the required reserve fund and failed to certify 
comp Hance to the AUolne}' General, in violation of California Healtlund Safety Code sections 
104555, 104556, and 104557 and implementing,regulations. 
9. Notwithstanding noticl', GRAND RIVER failed to establish a Qualified Escrow 
Fund (as defined in California Health and Safety Code section 104S56(t)) and also,railed to makl~ 
the annual deposits as requi~ed under California-Health and safety Code section,1Ci4557', 
Accordingly, GRAND RIVER's actions constitute "knowing" violations. 
10. GRAND RIVER has committed two or more knowing violations ofCalifornia 
·2 




Health and Safety Code section 104557 and is therefore subject to tho maximum Sahctions and 
2 penalties provided for under the reserve fund requirements of California Health and Safety Cod(~ 
3 section 104557.
 
4 THEREFOREt default having been entered by the clerk against GRAND RIVER, as
 
5 requested byPlainUff, JUDGMENT is accordinglyentered in favor ofth~ plidntif£andagainst
 
6 GRAND RIVER with respect to all claims, AS FOLLOWS:
 
" 
7 A. GRAND RIVER shall, within fifteen (15) days ofthis Order, place into a Qualified ­
8 Escrow Fund the following amounts as such amounts are adjusted for inflation as required by 
. , 
9 California Health and Safety Code section 104557(a)(2):
 
10 Sales durJne tbe year 2002:.. _ .
 




l2 Sitle§ durJnE tbe nil' 2003: _ ,
 
(75,352,720 units x $0;0167539) plus 16.36276% for inflation for Il total of 
13 $1)469")023.88. 
14 B. GRAND RIVER shall, within fifteen- (1 5) days of this Order, provide J)laintiffwith a 
15 list of the names of all cigarette brands manufactured by GRAND RIVER. as well as Unit sales 
16 infonnation and supporting documentation for sales in ·CaJifofl.lia in 2002 and 2003., 
- 17 C. GRAND RIVER shall, withinfift~en (IS) days ofthis- Oliier. pay civil penalties in 
18 the amouht of 300% of the escroW arnountsimproperly withheld, for a total of$5,884,044.30 for 
19 knowingly violating California Health and Safety Code section 104557(~)(2), (c), by failing tc> 
20 'certify to the Attorney General for th;e State ofCalifornia that.it is in compliance with 
21 Califomhi's reserve fund statute and for knowingly failing to establish a qualified escrow fund 
22 as, defined under California Health and Safety Code section 104556(1) and knowingly failing to 
23 deposit sufficient escrow funds, into a qualified escrow fun~ as required under Califom,ia Health 
24' & Safety Code sectiQ~ 104557. 
25 D. Pursuant to California Health and Safety section 104557(c)(3), GR.AND RIVER is 
26 hereby enjoined and otherwise prohibited from selling any cigarettes in California for a two-year 
27 period commencing from the date of this Order, .either directly or through a distributor, retailer or 
. . 
28 other intermediary, in~llfdingbut-not limited to, the following brands:· "Scenic 101:." "MVP," 
'3 , ',­
























































$ 1.1i~6) Costs: TOTAL $7,851,551 
7) Pqst-judgment simple interest at -= the rate often percent (10%) per annum on the I
 
judgment which consi~ts of items 4 thrr-u 6 from the date 9fjudgment is entered until fu:
 
IT IS SO ORDERED, ADJUDGED ~ DECREED.
 
Date~CT 29 2007_' 2007
 
JUDGE SH ELLEYANNE W. L CHANG 









NOTICE TO DEFENDANT: 
(AVISO AL DEMANDADO): . 
NATrVE WHOLESALE SUPPLY COMPANY, a corporation and 
DOES ) through 20 inclusive, 
YOU ARE BEING SUED BY pLAINTIFF: 
(LO EsrA DEMANDANDO EL DEMANDANTE): . 
PEOPLE OF THE STATE OF CALIFORNIA ex reI. EDMUND G. 
BROVVN JR., ATTORNEY GENERAL 
FOR COURTUSE ONLY 
(SOLO PARA USO DE LA CORTE,' . 
You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a 
copy served on the plaintiff. A retter or phone call will not protect you. Your written response must be In proper legal fonn If yOll want the 
court to hear your case. There may be a court form that you can use for your response. You can fJn~ these court fonns anq mori' 
information at lhe California Courts Online Self-Help Center (www.courtinfo.ca.gov/s!llfhelp). your county law library, or the courthouse 
nearest you. If you cannot pay the filing fee, ask the court clerk for a fee' waiver form. If you do not file your response on tIme, you may 
lose the case by default, and your wages, money, and property may be taken wlthoutfurtherwamlilg from the court. 
Thore are other legal requIrements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an 
attorney referral service. If you cannot afford an attorney, you may be eligible for free legal ser\tlces from a nonprofit legal services 
program. You can locate these nonprofit groups at the California Legal Services Web site (www.lawhelpcallfornla.org), the California 
Courts Online Self-Help Center (www.courtinfo.ca.gov/selfhelp). or by contacting your local court or county bar assoclatfon. 
flene 30 DIAS DE CALENDARIO despues de que Ie entfl?guen esta eltaclon y papeles legales para presentar una respuesta pOl' escrito 
en esta corte y hacer que se ontregue una copla al demandante. Una carta 0 um. /lamada te/ef6njca no 10 protegen. Su rupuesta par 
escrito tiene que e5mr en formato logal correcto sl desea que proce-sen su caso en la corle. Es poslble que haya un formUlario que usted 
pueda usarpara su respuesta. Puede encontrar estos formular/os de Is corte y mils InformacIon en eI Centro de Ayuda de las Cortes d9 
California (www.courtinfo.ca.govlselfhelplespanofl). en la blbflotoca de leyes de su condado 0 en la corte que Ie quede mas cerea. SI no 
puede pagar la cuota cf.e presentacl6n, plda a1 secretar/o de 'a corle que Ie dfJ un formularlo de eienel6n de pago de cuotas. SI nCt presenta 
SIJ respuesta a tlempo, puede perder el caso por Incumplimlento y la corte Ie podnJ qu/tar su sue/do, dinero y b/enes sIn m<1s adverlencia. 
Hay otros requlsltos legales. Es reeomendable que lIame a un abogado Inmedlatamente. SI n~ conoce a un abogado, puede lIamar a un 
servir::fo de iemisi6n a abogados. SI no puede pagar a un abogado; es poslblfl'que cumpla con los requlsitos para obtenerservlc/0l! 
fegales gratuitos de un pr:ograma de serv/clos legales sIn fines de lucro. Puede encontrar estos grupos sin fines de lucre. en el slUo web de 
California Legal Services, (www.lawhefpcallfomla.org), en e/.Centro de Ayuda de las Cortes de CalifornIa, 
(www.courtlnfo.ca.govlseffhelplespanoll) 0 ponJ(mdose en coiltacto con la corte 0 eI co/eglo de abogados loCales. 
The name and address of the court Is: 
(EI nombre y direcci6n de la corte es): 
Sacramento Superior Court 
720 Ninth Street 
Sacramento,CA 95814 .
 
The name. address. and telephone number of plaintiffs attorney, or plaintiff without an attorney, Is:
 
(EI nombre. la direcci6n y el nLimero de telefono delabogado del demandante, 0 del demandante que no tien.e abogado, es): 
Dennis Eckhart, Sr. Assistant Attorney General, SB# 070730 PhorieNo.: 916-323·3770 
Office of the Attorney General Fax No.: 916-323-0813 
1300 I Street, Sacrame.nt0ci CA 95814 A. MACIAS 
DATE: JUN 3 0 zuOo Clerk, by , Deputy. 
(Fecha) '. (Secreta rio) (Adjunto)
 
(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)
 
(Para ptueba de entrega de esta citati6n use el formulatfo Proof of Service of Summons, (POS-010».
 
NOTICE TO THE PERSON SERVED: You are served . 
ISEAL] 1..0 as an individual defendant. 
2. 0 as the person sued under the fictitious name of (specify): 
3. m on behalf of (specify): NATfVE WHOLESALE SUPPLY COMPANY 
under:[J[] CCP 416.1 0 (corporation) 0 CCP 416.60 (minor) 
D CCP 416.20 (defunct corporation) 0 CCP 416.70 (conservatee) 
o CCP 416.40 (association or partnership) 0 CCP 416.90 (authorized person) 
D other (specify): 
4. 0 by personal delivery on (date): 
Pago 1 of 1 
Form Adopl.d for M8fldaIOf)' Us. Code of Civil Pn>ce<lure §§ 412.20, 46& 
JudIcia' Counc~ of Cll!irornja 
SUM·100 (Rev, Janu8<y 1. 200~1 SUMMONS LexisNexls® Aulomaled California JudicIal Council Forms 000584
_. .__ ..~---'-"'....._
~TTORNE YOR PARlY WTHOVT ATTORNEY (Nama, ~ 1umb(jand llddTVSS):
DelU1is Eckhart, Sr. Assistant A~.,ley eneral, SB# 070730 
Office of the Attorney General 
1300 I Street, Sacramento, CA 95814 
TELEPHONE NO.: 916-323-3770 FAX NO.: 916-323-0813 
ATTORNEY FOR (Name): Attorney for Plaintiff 
SUPERIO~ COURT OF CALIFORNIA, COUNTY OF SA ( ~ ~ A /VJ.,tN·1 U 
STREET ADDRESS: 720 Ninth Street 
MAILING ADDRESS: 
CITY AND ZIP CODE: Sacramento, CA 95814' 
BRANCH NAME: 
CASE NAME: 




FOR COURT USE ONL Y ..... 
Fl'f..EO 
Su~etIQ"" court (;.If CaUtomlu:, 
Sa~ramitH~to 




BY-.____.._._~. ___._.____ ! :Oeputy 




demanded demanded Is Filed with first appearance by defendant 
exceeds $25,000) $25,000 or less) . DEPT:(Cal. Rules of Court, r\.lle 3.402) 
Items 1-6 be/ow must be completed (see mstruct,ons on page 2). 
. 1.	 Check one box below fonhe case type that best describes this case: 
Auto Tort . Contract Provisionally Complex ClvU Litigationo Auto (22) 0 'Breach of contract/warranty (06) (Cal. RUles of Court, rules 3.406-3.403)
 
D Uninsured motorist (46) 0 Rule 3.740 collections (09) o Antitrustrrrade regulation (03) .
 
Other Pl/PDfWD (Personalln]uryfProperty 0 Other collections (09) D Construction defect (10)
 
OamagelWrongful Death) Tort 0 Insurance coverage (18) D Mass tort (40)
 o Asbestos (04) 0 Other contract (37) o	 Securities MUgallon (28)o Product liability (24). Real Property o	 'Envlronmentalrroldc tort (30) 
D	 0Medical malpractice (45)	 El!'!nent domain/Inverse o Insurance coverag~ claims arising ftCIm theo	 Other Pl/PDiWD (23) condemnl!tion (14) a~ove listed prOVisionally complex case
 
types (41)
 Non-PIIPOIWD (Other) Tort	 0 Wrongful eviction (33) . 
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Legal Analysis ~ - :	 ] 
L	 Whether activities occurring only on tribal land constitute minimum .
 
contacts for purposes of acquiring personal jurisdiction : 1
 
II.	 Whether the transportation of goods through the State of California is
 
sufficient to establish minimum contacts even though the ultimate
 
destination of the goods is a tribal reservation 5
 
A.	 Native Wholesale's transport ofcigarettes in California violates
 
~a!if~rn~a law, creating the nexus required for exercise of
 
Junsdlcbon , , 6
 
1.	 Native Wholesale transports cigarettes in the state 6
 
2.	 Native Wholesale knows or should know that these
 
cigarettes are intended to be distributed in violation of
 
california law , 7
 
3.	 . That Big Sandy, Black Hawk and Huber Enterprises are
 
situated on reservations does not alter the conclusion that
 
Native Wholesale's transportation of cigarettes violates
 
Revenue and Taxation Code section 30165.1 7
 
B.	 The cases on which Native Wholesale relies are irrelevant.. 8
 
III.	 Whether the fact that the tribal entity that purchases goods from a non­

resident entity and redistributes those goods to California residents is
 
sufficient to support a fmding of minimum contacts for the purpose of
 
acquiring jurisdiction over that nonresident entity 9
 
IV.	 At what point does personal jurisdiction attach? Upon shipment of goods
 
through the State of California? Upon delivery of goods to tribal entity on
 
tribal lands? ypon redistribution of those goods to California residents? 13
 
Conclusion	 , , 15
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2 Following Native Wholesale's Reply, the Court requested supplemental briefmg on the four 
3 legal issues analyzed below. For a complete description of relevant facts, Plaintiff refers the· 
4 .Court to the "Summary of Facts" in its previous Opposition brief, filed April 20. 
LEGAL ANALYSIS 
6 I. WHETHER ACTIVITIES OCCURWNG ONLY ON TRIBAL LAND CONSTITUTE 
MiNIMUM CONTACTS FOR PURPOSES OF ACQUIRING PERSONAL JURISDICTION 
7 
8 Yes. The basic requirement ofpersonal jurisdiction is that a court may not make a binding 
9 judgment against an individual with whom the forum has had no contacts. (Int'l Shoe Co. v. 
Washington (1945) 326 U:S .. 310,319.) But no case or rationale offered by Native Wholesale 
11 supports the view that contacts with tribes (e.g., Big Sandy Rancheria), tribal members, non­
12 member Indians, or non-Indians on an Indian reservation by a non-member (e.g., Native 
13 Wholesale, which is not a member of any tribe with a reservation in California, and is a 
14 corporation, not an Indian) are not forum contacts with California. 
All of the controlling case law starts with the premise that Indian reservations are part of 
16 California. "An Indian tribe's sovereignty is not that of a state. The attributes of sovereignty 
17 possessed by [a] Tribe do not negate the fact that [aJ Reservation is a part ofthe State of 
18 California. . .. California need not treat [a] Tribe as it treats other states." (Chemehuevi Indian 
19 Tribe v. California State Ed. ofEqualization (9th Cir. 1986) 800 F.2d 1446, 1450 [emphasis 
added]; see also Nevada v. Hicks (2001) 533 U.S. 353, 361-362 [inherent sovereign powers of 
21 Indian :tribe do not extend to activities of nonmembers, "State sovereignty does not end at a 
22 reservation's border .... Ordinarily, it is now clear, an Indian reservation is considered part of 
23 the territory of the State."] [citations omitted.]; Acosta v. San Diego County (1954) 126 
24 Cal.App.2d 455,465 [counties must provide public assistance to reservation Indians, "Indians 
living on reservations in California are citizens and residents of this state"].) Accordingly 
26 I activities on a reservation are activities in California and there is no reason why such contacts 
27 would not count for purposes of minimum contacts. 
28 





























In the face of this undisputable legal fact, the only reason Native Wholesale offers to 
support its claim that contacts with a reservation do not count as contacts with California is its 
contention that reservations are different from the rest of California because California law does 
not apply on them. "Plaintiff has not made an evidentiary or legal showing, by preponderance of 
the evidence, that California law applies to any of the Indian reservations where Native 
Wholesale's direct customers are situated." (Reply at p. 4.)1 This argurnentmust be rejected 
because Native Wholesale's premise is false. An Indian reservation is not like a foreign country, 
or even a sister state, where California law does not apply. California in fact has extensive 
jurisdiction over conduct on reservations in California. 
First, although not plenary or exclusive, California -like all states - has a certain amount of 
regulatory jurisdiction over conduct on a reservation. Although states generally lack regulatory 
jurisdiction over conduct that is solely between members of a given tribe on their reservation, 
when non-members are involved (e.g., Native Wholesale is not a member of the Big Sandy tribe), 
or when on-reservation conduct has off-reservation effects, state law can and does apply. (See, 
e.g., New Mexico v. Mescalero Apache Tribe (1983) 462 U.S. 324 ["[a] State's regulatory interest 
will be particularly substantial if the State can point to off-reservation effects that necessitate 
State intervention"]; Hicks, supra, 533 U.S. at 362 ["When ... state interests outside the 
reservation are implicated, States may regulate the activities of tribe members on tribal land"].) 
Thus, for example, in Moe v.· Confederated Salish and Kootenai Tribes ofFlathead Reservation 
(1976) 425 U.S. 463, 464-465, the Court held that to the extent on-reservation "smoke shops" sell 
cigarettes to non-Indians and non:"'member Indians, a state law applied to require the Indian 
proprietor to add the tax to the sales price and aid the State's collection and enforcement of the 
tax. Similarly, in Washington v. Confederated Tribes ofColville Reservation (1980) 447 U.S. 
134, the Court found that a state has regulatory jurisdiction to require tribal businesses to collect 
~xcise tax on cigarettes sold to non-members. 
I The only "direct customer" of which we know is Big Sandy Rancheria. Native
 
Wholesale apparently does not dispute California's jurisdiction over. its indirect customers ­

Black Hawk, Huber, and Native Buy. Contacts with indirectcustomers in California are
 
sufficient to support California's jurisdiction. (See § III, below.)
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Second, in addition to the sorts of regulatory jurisdiction that all states have on reservations, 
California, unlike most states, also has extensive adjudicatory jurisdiction. In what is known as 
Public Law 280 (P.L. 83-280, 67 Stat. 588), Congress granted six states broad jurisdiction OVI~r 
Indian country. Specifically, it granted California not only extensive criminal jurisdiction on 
Indian reservations (see 18 U.S.C. § I 162(a)), but also civil jurisdiction: 
[California] shall have jurisdiction over civil causes of action between Indians or to 
which Indians are parties which arise in ... Indian country ... to the same extent that 
[it] has jurisdiction over other civil causes of action, and those civil laws ... that are 
ofgeneral application to private persons or private property shall have the same 
force and effect within such Indian country as they have elsewhere within the 
State. 
. (28 U.S.c. § 1360(a) [emphasis added].) "In states where Public Law 280 applies, it radically 
shifts the balance ofjurisdictional power toward the states and away from the federal government 
and the tribes." (William C. Canby, Jr., American Indian Law 232 (4th ed. 2004).) Although 
Public Law 280 does not give states plenary regulatory jurisdiction beyond that described above
 
(see Bryan v. Itasca County (1976) 426 U.S. 373, 389), it permits California to hear "civil causes
 
. of action between Indians or to which Indians are parties" even where the controversy arises on a
 
reservation. (28 U.S.c. § 1360(a).) 
To be clear: This case is not about Pub. L. No. 280, and the People to do not contend that 
PL 280 directly confers either subjectmatter or personal jurisdiction over Native Wholesale - an 
out of state corporation. PL 280 is a complicated statute with a complicated history. We mention 
PL 280 only because the entire basis of Native Wholesale's contention that its contacts with 
reservations in California are not contacts for the purposes of establishing personal jurisdiction is 
its false blanket assertion that California law does not apply on reservations. PL 280, along with 
the rules governing when a state has regulatory jurisdiction on reservations, puts the-lie to that 
contention. 
In short, the conduct of persons or entities on Indian reservations - whether tribal members 
or persons from offthe reservation and out of the state (like Native Wholesale), is subject to a 
variety of state laws, unlike conduct occurring in a foreign country or a sister state. There is no 
reason why such conduct, therefore, should not constitute contacts with California. 
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The cases cited by Native Wholesale do not undennine this conclusion. They are fully 
consistent with exactly what was described above - the State has broad jurisdiction over activities 
that occur on an Indian reservation, except in certain categories of cases, which do not obtain 
here. The People do not contend, and have no reason to contend, that a reservation is the same as 
any other place in California. Reservations do provide an important refuge from state law for 
tribes and their members with respect to certain conduct, particularly conduct that involves only 
tribes and their members and that is confined to the boundaries of their reservation. In keeping 
with these protections, courts have held that, for example, a county could not enforce a zoning 
ordinance to prevent a tribal member from developing his land on the reservation, because such 
conduct involved "on-reservation activities of tribal members," which did not have significant 
off-reservation effects. (See Gobin v. Snohomish County (9th Cir. 2002) 304 F.3d 909,917 [cited 
in NWS Reply at p. 4]; see also Cayuga Indian Nation ofNew York v. Village ofUnion Springs 
(N.D.N.Y. 2004) 317 F.Supp.2d 128, [local governments could not enforce zoning and land use 
laws to regulate tribal activities occurring only on reservation; cited in Reply at p. 4].) 
Similarly consistent with the general rules is State ex reI. Flammond v. Flammond (Mont. 
1980) 190 Mont. 350 (see Reply at p. 5), where the state court in a child support case lacked 
jurisdiction over the father who was a tribal member living on a reservation and the cause of 
action to enforce support payments arose "solely from his domestic relations" on the reservation. 
Not only is this conclusion consistent with the general rule limiting most states' subject matter 
jurisdiction when the conduct involved pertains only to tribal members on reservations~this 
. Montana decision is significantly inapposite to the action before this California court, because it 
was based, importantly, on the fact that Montana - unlike California - is not subject to the broad 
grant ofjurisdiction over Indian reservations conferred by PL 280. (See id. at p. 352.) Native 
Wholesale'S citation to North Pacific Insurance Company v. SwitzIer (1996) 143 Or. App. 223, is 
inapposite for the same reason, because the reservation had been expressly exempted from the: 
reach ofPL 280, unlike any of the reservations at issue here. (See id. at p. 228.) 
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"".... ,- ....... 
1 In summary, Native Wholesale's only argument as to why its sales to Big Sandy, Black 
2 Hawk, Huber, etc. do not count as contacts in California is that California law does not apply on 
3 Indian reservations. And that blanket assertion is patently false. Even if Native Wholesale had 
4 argued only that California lacks jurisdiction over the specific type of transaction at issue here ­
its sales to a tribe (Big Sandy) and its deliveries to individuals and corporations that merely are 
6 situated on reservations but that are neither tribes nor tribal members (and it did not so argue, 
7 either in its Motion to Quash or in its Reply) - that argument also would have been to no avail. 
8 First, none of the cases Native Wholesale cites are relevant to such an argument since they all 
9 pertain to the limits on a state's jurisdictionover a tribal member on his or her own reservation. 
This action is not about a tribe or tribal member acting within the confines of a reservation in 
11 California: Native Wholesale is not a member of the Big Sandy tribe, nor the Agua Caliente Band 
12 of Cahuilla Indians on whose reservation Black Hawk and Native Made are 'located, nor of the 
13· Wyot Indian Table Bluff tribe where Huber Enterprise is located. It is a dispute between the state 
14 of California and an out of state corporation (Native Wholesale) using a California tribe as a 
middleman to distribute illegal cigarettes to the California public in general. (See Section III, 
16 . below, detailing the off-reservation effects involved.) When on-reservation conduct, such as 1he . 
17 sale of cigarettes, has off-reservation effects, a state has jurisdiction to regulate the conduct of 
18' even a tribe or tribal member, much less non-members like Native Wholesale who enjoy little 
19 protection on a reservation not their own.2 (See e.g., Moe, supra, 425 U.S. at pp. 464-465.) 
. II. WHETHER THE TRANSPORTATION OF GOODS THROUGH THE STATE OF 
CALIFORNIA Is SUFFICIENT To ESTABLISH MINIMUM CONTACTS EVEN THOUGH 
21 THE ULTIMATE DESTINATION OF THE GOODS IS A TRIBAL RESERVATION 
22 We assume this question asks whether transportation of goods alolie, regardless of their 
23 destination - an Indian reservation in California, downtown Los Angeles, or another state or 
24 foreign country - is sufficient to establish minimum contacts. On that assumption, the answer, at 
least here, is: Yes because the transportation of cigarettes is itself a violation of California law. 
26 2 See, e.g., Montana v. United States (1981) 450 U.S. 544 ["the inherent sovereign powers 
ofIndian tribe do not extend to activities of nonmembers"];. Hicks, supra, 533 U.S. at p. 353 
27 [tribe had no power to regulate search by state officers investigating off-reservation crime even 
though search was of Indian-owned residence on tribal trust land]. 
28 





























A.	 Native Wholesale's Transport of Cigarettes in California Violates 
California Law, Creating the Nexus Required for Exercise of Jurisdiction 
Mere transportation of goods through California in connection with the commission of an 
offense in another state (or on a reservation to the extent that a reservation may be considered like 
another state (but see Chemehuevi, supra [reservations are not like sister states]) may not be 
sufficient contact with California to support California's jurisdiction over the transporter, because 
specific jurisdiction requires a "connection between the defendant's forum activities and the 
plaintiffs claim." (See Snowney v. Harrah's Entertainment, Inc. (2005) 35 Cal.4th 1054, 1068.) 
Hence, for example, in Scullin Steel Co. v. Nat'l Ry. Utilization Corp. (8th Cir. 1982) 676 F.2d 
309 (relied on by Native Wholesale) the court's observation that the defendant's contacts in that 
case	 were too "secondary" or "ancillary" to provide a basis for exercising jurisdiction. (Scullin, 
676 F.2d at p. 314.) 
But here there is a substantial nexus because the transportation itself is an offense. 
California's Tobacco Directory Statute prohibits any person from transporting cigarettes where 
the brand or its manufacturer not listed on the direct<?ry that the person knows or should know are 
intended to be distributed in violation oflaw. (Complaint" 35 and 37; Rev. & Tax. Code, § 
30165.1, subd. (e)(3)(B).) And Native Wholesale is guilty of violating this statute: it transpOlts 
. cigarettes in California; it knows those cigarettes are being distributed in violation oflaw. 
1. Native Wholesale Transports Cigarettes in the State 
Contrary to Arthur Montour's assertions, Native Wholesale itselfdirects shipments to 
entities in California via the Foreign Trade Zone (FTZ) inLas Vegas Nevada. At least until 
August 2008, Native Wholesale itself specifically inStructed the FTZ to release cigarettes for 
transpo.rt to specified buyers/consignees in California, including naming the carrier to be used to 
transport the cigarettes to California. (Tornb(~rg Deposition. 27: 16-36:4, attached as Exhibit 1; 
37:3-38.19, Exh. 23; Gable Dec. Exh. E.) Native Wholesale alone, not the California buyer (Big 
Sandy), nor the California recipients (Big Sandy, Black Hawk Tobacco, Huber and Native 
3 Jo Anne Tornberg's Deposition was taken on November 20, 2008 in Las Vegas Nevada. 
Pursuant to local rule 3.03(F), copies of pertinent portions are attached to this brief as numbered 
exhibits. 
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Made\ directed all releases from the FTZ to California. (Tornberg Depo. 35:15-25, Exh. 3; 
47:23-49:25, Exh. 4 and 81 :8-82:6, Exh. 5; See also Gable Dec. Exhs. BB & CC.) 
2.	 Native Wholesale Knows or Should Know that These Cigarettes are 
Intended to be Distributed in Violation of California Law 
In this way, Native Wholesale sold and shipped over 300 million Seneca and Opal 
cigarettes to Big Sandy alone, a small tribe with only 431 members. (Gable Dec. ~, 7 & 10 , 
Exhs. J & N.) Native Wholesale knew or should have known, based on the volume of cigarettes 
that it sells to Big Sandy (enough for every man, woman and child on the reservation to smoke 
500 cigarettes per day, see Section III below), that those cigarettes are distributed beyond the 
reservation. In any event, Native Wholesale knows that Big Sandy distributes its cigarettes to 
other California entities because Native Wholesale has shipped cigarettes directly to Big Sand.y's 
customers, Black Hawk and Huber Enterprises. (See Gable Declaration ~ 8 Exhs. L & M; see 
also Tornberg Depo. 35:15-25, Exh. 6.) 
3.	 That Big Sandy, Black Hawk and Huber Enterprises are Situated On 
Reservations Does Not Alter the Conclusion that Native Wholesale's 
Transportation of Cigarettes Violates Revenue and Taxation Code 
section 30165.1 
Finally, Native Wholesale cannot insulate itselffromjurisdiction related to its illegal 
transportation of Opal and Seneca cigarettes by contending that Big Sandy's sales do not violate 
the directory statute because it is a tribe or bec-ause the other entities are immune due to their 
location on reservations. As well as distributing cigarettes to other smoke shops in California, 
Big Sandy sells cigarettes to California consumers in a shop on the reservation. (See Declaration 
of Carlson filed herewith.) Black Hawk is a California corporation which operates several 
smoke shops on a reservation in Palm Springs, from which it sells cigarettes to non-Indian 
California consumers. (See Declarations of Allison & Diaz , filed herewith; Gable Dec. ~13-14 
and Exhs. Q & R) Huber Enterprises is a smoke shop located on a reservation in Loleta, 
California and also sells cigarettes to non-Indian consumers. (See Declaration of Chris Cook, 
4 The buyer for Native Made was Turtle Island, Isleta or ''NWS'', all located at the exact 
same address in Bosque Fanns, NM. (See Gable Dec. ~"tI1l & 12 and Exhs. 0, P & P-l.) 
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filed herewith; Gable Dec. Exhs. S, l' & D.) This is exactly the sort of conduct California has 
jurisdiction to regulate even over a tribe on a reservation. (See Moe, supra, 425 U.S. at pp. 464­
465 ["To the extent that the on-reservation "smoke shops" sell to non-Indians, the State may 
require the Indian proprietor to add the tax to the sales price and aid the State's collection and 
enforcement of the tax."]; and Colville, supra, 447 U.S. 134 [state has regulatory jurisdiction to 
require tribal business to collect excise tax on cigarettes sold to non-members].) Since California 
has jurisdiction to regulate sales of cigarettes by all three of these entities, Native Wholesale 
cannot use them to shield itself from jurisdiction as a result of its own violation. 
B. The Cases On Which Native Wholesale Relies are Irrelevant 
Native Wholesale relies on cases whose facts bear no resemblance to this case. For 
example, in Lakeside Bridge & Steel Co. v. Mountain State Construction Co. (7th Cir. 1979) 597 
F.2d 596, the plaintiff was attempting to hale the out-of-state defendant into court based on a 
single order of goods the defendant placed in Wisconsin. The court held that a nonresident 
defendant's ordering of goods from a Wisconsin plaintiff, coupled with defendant's knowledge: 
that the goods would be manufactured in and shipped from Wisconsin, were constitutionally 
insufficient to allow personal jurisdiction over the defendant in Wisconsin. Similarly, in Scullin 
Steel, supra, 676 F.2dat pp. 309,314, a Missouri seller sued a nonresident buyer for breach of a 
single contract. The court held that "[T]he use of interstate facilities (telephone, mail), making 
payments in the forum state, and the provision for delivery within the forum state are secondary 
or ancillary factors and cannot provide the 'minimum contacts' required by due process." 
Here Native Wholesale has conducted business with Big Sandy on a regular basis, over a 
period of years, shipping tens of thousands of cigarettes into California every month and earning 
at least $ll.6 million dollars to date. In neither Lakeside nor Scullin did the transportation 
comprise any part of the cause of action. In this case, as discussed above, the transportation of 
cigarettes is itself a violation of law. 






























Ill.	 WHETHER THE FACT THAT THE TRIBAL ENTITY THAT PURCHASES GOODS FROM A 
NON-RESIDENT ENTITY AND REDISTRIBUTES THOSE GOODS TO CALIFORNIA 
RESIDENTS IS SUFFICIENT TO SUPPORT A FINDING OF MINIMUM CONTACTS FOR THE 
PURPOSE OF ACQUIRING JURISDICTION OVER THAT NONRESIDENT ENTITY 
Yes. The fact that the middleman in a transaction happens to be a tribal entity is irrelevant. 
This case requires just a straightforward application of the so-called stream of commerce test. 
That test begins with the notion that the sort of contacts necessary to establish personal 
jurisdiction are those that demonstrate the defendant has, e.g., purposefully availed itself of the 
benefit of doing business in the forum state: 
The United States Supreme Court has d~:scribed the forum contacts necessary to 
establish specific jurisdiction as involving variously a nonresident who has 
"purposefully directed" his or her activities at forum residents (Burger King, supra, 
471 U.S. at p. 472), or who has "purposefully derived benefit" from forum activities 
(id. at p. 473), or '''purposefully avail[ecl himself or herself] of the privilege of 
conducting activities within the forum State ...." 
(Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 446.) Such purposeful 
availment can be shown in several ways. A common fonnulation is the stream of commerce test: 
"[P]lacing goods in the stream of commerce with the expectation that they will be purchased by 
consumers in the forum state indicates an intention to serve that market and constitutes purposeful 
availment ...." (Bridgestone Corp. v. Superior Court (2002) 99 Cal.App.4th 767, 772.) 
As relevant to the Court's question, how goods wend their way through the stream of 
commerce - whether directly, or indirectly through a middleman (an Indian tribe or any other 
middleman) - is not important. "[I]fthe sale of a product of a manufacturer or distributor ... 
arises from the efforts of the manufacturer or distributor to serve, directly or indirectly, the 
market for its product in other States, it is not unreasonable to subject it to suit in one of those 
States." (Bridgestone, supra, 99 Cal. App.4th at p. 775 [quoting World-Wide Volkswagen Corp. v. 
Woodson (1980) 444 U.S. 286, 297-298; emphasis added].) 
Here, Native Wholesale is serving the California markets indirectly, using Big Sandy as a 
middleman. Yet, as the quotation from Bridgestone, above, makes clear, such indirection - the 
existence of an intervening third party - is no bar to the exercise ofjurisdiction. 
A manufacturer whose products pass through the hands of one or more middlemen 
before reaching their ultimate users cannot disclaim responsibility for the total 
distribution pattern of the products. If the manufacturer sells its products in 
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circumstances such that it knows or should reasonably anticipate that they will 
ultimately be resold in a particular state, it should be held to have purposefully 
availed itself of the market for its products in that state. 
(Rowe v. Dorrough (1984) 150 Cal.App.3d 901, 907 (quoting (Buckeye Boiler Co. v. Sup. Ct. 
(1969) 71 Cal.2d 893, 902].)' 
. Nothing in the rationale underlying any of the cases cited above turns on the identity of the 
middleman, its location or character, the fact that it might be a "tribal entity," or even its 
sovereign status. Indeed, courts regularly find jurisdiction over a foreign defendant where the 
defendant's product arrived through the stream of commerce in the forum state via an equally 
foreign middleman. (See, e.g., A. Uberti & C. v. Leonardo (Ariz, 1995) 892 P.2d 1354, 1362··63 
(en banc] Uurisdiction over Italian manufacturer whose guns were sold in Arizona through third 
party middleman in Massachusetts]; Duple Motor Bodies, Limited v. Hollingsworth (9th Cir. 
1969) 417 F.2d 231 (sale ofproduct by foreign manufacturer via middleman in England to buyers 
in Hawaii]; Barone v. Rich Bros. Interstate Display Fireworks Co. (8th Cir. 1994) 25 F.3d 610, 
613-614 (Japanese corp. subject to suit in Nebraska where middleman was South Dakota 
distributor]; Vermeulen v. Renault, US.A" Inc. (lith Cir. 1983) 985 F.2d 1534, 1548 .) Instead, 
what counts is the character of the defendant's conduct, knowledge, and expectations: 
•	 The exercise ofjurisdiction is pennissible where a defendant releases its product into 
the stream of commerce, passing through the hands of one or more middlemen, when 
the defendant "knows or should reasonably anticipate that (its product] ultimately will 
be resold" in California. (Rowe, supra, 150 Cal.App.3d at p. 907; see also Worldwide 
Volkswagen, supra, 44 U.S. at pp. 297-298 (whether the defendant places its products 
into the stream of commerce with ''the expectation that they will be purchased by 
consumers in the forum State"]); 
5 Asahi Metal Industry Co. v. Superior Court (1987) 480 U.S. 102, does not dictate a 
different conclusion. There was no majority opinion in that case; it did not overrule prior 
precedents; and California courts have declined to follow it, holding that Asahi did not alter the 
framework of the stream of commerce analysis. (Bridgestone, supra, 99 Cal.AppAtb at pp. 776­
TI7J	 . 
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•	 If the sale through a middleman is just an isolated occurrence, the exercise of 
jurisdiction may not be permissible, but repeated sales support the inference of 
purposeful availment (Bridgestone, 99 Cal.AppAth at p. 994). "The stream of 
commerce refers not to unpredictable currents or eddies, but to the regular and 
anticipated flow of products from manufacture to distribution to retail sale. As long 
as a participant in this process is aware that the final product is being marketed in the 
forum State, the possibility of a lawsuit there cannot come as a surprise." (Asahi, 
supra, 480 U.S. at p. 117 [Brennan, J., concurring]); or 
If the purchase or use of a product in California "generates gross income for the • 
manufacturer and is not so fortuitous or unforeseeable as to negative the existence of 
an intent on the manufacturer's paJ1 to bring about this result," the manufacturer has 
obtained the benefits and protections of California's laws, and the requirement of 
purposeful availment is satisfied. (Bridgestone, supra, 99 Cal.AppAth 767 at Pl'. 
775-776 [citations and quotations omitted].) 
All of these factors - none of which depend on the status or location of the middleman -. 
obtain here. There can be no question that Native Wholesale expected, knew, or should have 
known that its cigarettes sold to Big Sandy were being be resold in California. The most damning 
evidence of this are the invoices, generated by Native Wholesale itself, showing that Native 
Wholesale directly shipped many of the cigarettes it sold to Big Sandy not to the tribe, but to third 
party retailers in the state, such as Huber in Loleta and Black Hawk Tobacco in Palm Springs. 
(Gable Dec. Exh. L) (Cf., e.g., Plant Food Co-op v. Wolfkill Feed & Fertilizer Corp. (9th Cir. 
1980) 633 F.2d 155, 159 ["When it knew [its product] was bound for Montana Pillsbury could 
.have objected or made other arrangements if it found exposure to Montana's long-arm jurisdiction 
unacceptable"].) 
In these circumstances, jurisdiction over a foreign defendant can be had even where the 
defendant's product arrived in the forum via a foreign middleman. For example, in" Barone v. 
Rich Bros. Interstate Display Fireworks Co., supra. 25 F.3d at 1'.610, a Japanese corporation, 
Hosoya, was held to be subject to suit in Nebraska where the middleman was South Dakota 
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distributor. The Court noted that Hosoya "certainly benefited from the distribution efforts" of the 
South Dakota distributor, and although "Hosoya claims to have had no actual knowledge that 
Rich Bros. distributed fireworks into Nebraska, such ignorance defies reason and could aptly be 
labeled 'willful. '" (Id. at pp. 613-614 [emphasis added].) The court's reasoning included that 
South Dakota is not a particularly populous state. (Ibid.) 
Native Wholesale similarly benefits from Big Sandy's redistribution efforts. Big Sandy is a 
very small tribe in remote location in California. Native Wholesale sometimes ships cigarettes 
directly to Big Sandy's California customers. As to those cigarettes that Native Wholesale did 
not personally direct to California retailers, it had to know that its cigarettes sold and shipped to 
Big Sandy were ending up in the hands of California consumers. This is so because even if every 
one of Big Sandy's 431 members were a smoker, they could not possibly have smoked,Jor 
example, all 87 million cigarettes Native Wholesale shipped arid sold to Big Sandy alone in 2007. 
(Gable Dec. Exhs. J & N.) This would have required every man, woman, and'child in the tribe to 
have smoked more than 500 cigarettes (25 packs) a day, or approximately one cigarette every 
three minutes, 24 hours a day. Big Sandy had to be reselling the cigarettes offtbe reservation. 
and even a casual call to Big Sandy shows that such sales were to California residents. 
(Declaration of Allison, flIed herewith, ~ 5.) 
Finally, Native Wholesale has derived millions of dollars in gross income from sales in 
California. Since the end of 2003, Native Wholesale has made at least 277 separate shipments, 
totaling at least 328,884,000 cigarettes, to California, generating gross revenues of at least 
$11,682,854.51. (Gable Dec. ~ 9., Exh. I.) Native Wholesale cannot plausibly contend that these 
sales, and this income, are "so fortuitous as to negative the existence of an intent .. _to bring 
about this result." (Bridgestone, supra, 99 Cal.AppAth at pp. 767, 776.) 
Native Wholesale undoubtedly will argue that none of the above matters, because the 
retailers at the end of the supply chain - Black Hawk Tobacco, Huber Enterprise, Native Trading, 
and so forth - all are situated on Indian reservations. That argument is wrong on at least three 
levels. First, as noted above, being on an Indian reservation is not like being in a foreign country 
or even in a sister state. If you are on a reservation in California, you are in California. Second, 
12 , 





























these retailers all sell cigarettes to any willing buyer - Indian or non-Indian; tribal member or not. 
(Declarations of Allison, Cook, Carlson & Diaz). They simply are retail outlets selling to the 
general public and thus subject to state jurisdiction. (Cf. Moe, supra, 425 U.S. at pp. 464-465.) 
Third, these retailers, although situated on Indian reservations, are not "tribal entities" in any 
sense. Consider, for example, Black Hawk. ,Black Hawk is a California corporation. (Gable 
Dec. Exh. Q). Consequently, it is a resident of the State of California. (Federal Mach. & Welder 
Co. v. Superior Court (1968) 259 Cal.App.2d 927, 930 ["A corporation is a resident of the state in 
which it is created"].) Moreover, a corporation, even one wholly owned by members of the tribe 
on whose reservation it sits, is not a tribal member or Indian itself. (See Dole Food Co. v. 
Patrickson (2003) 538 U.S. 468, 474-475 [corporations have identities separate from that oftheir 
owners]; Baraga Products, Inc. v. Comm'r (W.D. Mich. 1977}971 F.Supp. 294,296 
[incorporated business entity not an enrolled member of an Indian tribe simply because its sok~ 
shareholder is]; id at p. 298 ["a corporation is not an 'Indian' for purposes of immunity" from. the 
application of state law].) These entities simply are California residents who sell Native 
Wholesale's cigarettes at retail to any willing buyer.6 
IV.	 AT WHAT POINT DOES PERSONAL JURISDICTION ATTACH? UPON SHIPMENT OF
 
GOODS THROUGH THE STATE OF CALIFORNIA? UPON DELIVERY OF GOODS TO
 




The Supreme Court has made clear that there is no magic point in time or magic event that
 
is the key to determining jurisdiction:
 
The Court long ago rejected the notion that personal jurisdiction might tum on 
"mechanical" tests, or on "conceptualistic. . theories of the place of contracting or of 
performance." Instead, we have emphasized the need for a "highly realistic" 
approach that recognizes that a "contract" is "ordinarily 'but an intermediate step 
serving to tie up prior business negotiations with future consequences which 
themselves are the real object of the business transaction." It is these factors-prior 
negotiations and contemplated future consequences, along with the terms of the 
6 If Native Wholesale has attempted to use a ''tribal entity" as an intermediate purchaser to
 
insulate itself from California's jurisdiction, use of a middleman of any sort - tribal or otherwise
 
- cannot immunize Native Wholesale from the reach of California law. "[A] truly interstate [or
 
international] business may not shield itself from suit by a careful but formalistic structuring of its
 
business dealings." (Vermeulen v. Renault, US.A., Inc., supra, 985 F.2d at p. 1548 [quoting
 































contract and the parties' actual course of dealing-that must be evaluated in 
determining whether the defendant purposefully established minimum contacts within 
the forum. 
(Burger King Corp. v. Rudzewicz (1985) 471 U.S. 462, 478-479 [internal citations omitted].) 
The test is whether "the defendant's conduct and cOImection with the forum State are su~h 
that he should reasonably anticipate being haled into court there." (World-Wide Volkswagen, 
supra, 444 U.S. at p. 297.) In applying that test, a court must look to the totality of 
circumstances. "These guidelines are not susceptible of mechanical application, and the 
jurisdictional rules are not clear-cut. Rather, a court must weigh the facts in each case to 
determine whether the defendant's contacts with the forum state are sufficient." (Burger King, 
supra, 471 U.S. at pp. 478-9.) ""[T]he criteria by which we mark the boundary line between 
those activities which justify the. subjection of a corporation to suit, and those which do not, 
cannot be simply mechanical or quantitative. . .. Whether due process is satisfied must depend .. 
. upon the quality and nature of the activity in relation to the fair and orderly administration of the 
laws which it was the purpose of the due process clause to insure." (International Shoe, supra, 
326 U.S. at p. 319.) 
Thus, the relevant inquiry is not at what specific point on a timeline jurisdiction attaches, 
but rather what sorts of conduct, viewed under all ofthe circumstances, are sufficient to conclude 
that it is fair to exercise jurisdiction over Native Wholesale in California. The end result of the 
analysis turns on whether Native Wholesale's contacts with California are due to mere 
happenstance such that it could not be expected to "reasonably anticipate" being haled into court 
here. or not. (See Bridgestone, supra, 99 Cal.AppAth at pp. 775-776.) 
The answer in this case is that anyone of the activities mentioned by the Court - the 
transportation of at least 277 shipments of unlisted cigarettes in violation of California law, the 
$11.6 million in saies to ~'tribal entities," or the downstream distribution of those cigarettes to 
California consumers - would be sufficient to confer jurisdiction over Native Wholesale. Not to 
mention that it has sent at least one employee to California (Gable Dec. ~ 22 and Exh. Z) and 
hired a California-based customs broker to facilitate their passage through customs as part of their 
release from the FTZ for fmal shipment to California. (Gable Dec. ~ 23 and Exh. AA.) 
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Section II, above, demonstrates that Native Wholesale's transportation of goods in 
California is sufficient on its own to support jurisdiction. Section I, above, demonstrates that 
transactions with entities on reservations, such as the sale and delivery of goods to them by a non­
member, is sufficient on its own to support jurisdiction; and Section III, above, demonstrates that 
the re-distribution to California residents of Native Wholesale's cigarettes is sufficient on its own 
to support jurisdiction, because that redistribution is not unexpected or fortuitous. 
Contacts sufficient to support personal jurisdiction exist "whenever the defendant 
purposefully and voluntarily directs its activities toward the forum state in an effort to obtain a 
benefit from that state." (Snowney v. Harrah's Entertainment, Inc., supra, 35 Ca1.4th at pp. 1054, 
1067.) Therefore, Native Wholesale's transportation in California of contraband cigarettes in 
violation of the directory statute and its millions of dollars of sales to Big Sandy and the 
foreseeable redistribution of its cigarettes to California consumers from which it benefits are each 
sufficient to support personal jurisdiction over Native Wholesale in this case. 
CONCLUSION 
Allowing Native Wholesale to escape personal jurisdiction in a forum it has exploited for 
years for pecuniary gain while repeatedly violating the laws of the State would constitute a 
manifest unfairness to the public health interests of the People of California. 
Dated: May 20, 2009 Respectfully Submitted, 
EDMUND G. BROWN JR. 
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On May 1,2009, this Court issued an order requesting briefing on the following four issues: 
1.	 Whether activities occurring only on tribal lands constitute minimum contacts 
for purposes of acquiring personal jurisdiction over a non-resident entity; 
2.	 Whether the transportation of goods through the State of California is 
sufficient to establish minimum contacts, even though the ultimate destination 
of the goods is a tribal reservation; 
3.	 Whether the fact that the tribal entity that purchases goods from a non-resident 
entity and redistributes those goods to California residents is sufficient to 
support a finding of minimum contacts for the purpose of acquiring jurisdiction 
over that non-resident entity; and 
4.	 At what point does personal jurisdiction attach? Upon shipment of goods 
through the State of California? Upon delivery of goods to a tribal entity 
located on tribal lands? Upon redistribution of those goods to California 
residents? 
This memorandum first addresses the Court's fourth inquiry concerning the point at which 
personal jurisdiction attaches by discussing the analytical framework for determining whether the 
minimum contacts requirements of the due process clause are met. As explained more fully below, 
personal jurisdiction attaches at the point where all the elements of the minimum contacts analysis are 
satisfied. Here the contacts identified by the Court do not satisfy the minimum contacts analysis. 
Accordingly, this Court does not have personal jurisdiction over Native Wholesale ("NWS"). This 
memorandum then applies this analytical framework to explain why this Court lacks specific 
jurisdiction over NWS with respect to the Court's first, second and third questions, and addressees 
why Plaintiffs assertions to the contrary are wrong. I 
Plaintiffs assertions confuse subject matter jurisdiction with personal jurisdiGtion in an 
attempt to avoid addressing the issue at the heart of this matter; whether Tribal lands are outside of 
the jurisdiction of California for civil regulatory purposes and whether NWS has legally cognizable 
minimum contacts with California outside of Tribal lands. An appropriate analogy can be drawn 
with diversity jurisdiction under 28 U.S.C. § 1332. A federal court may have sut~ect matter 
I NWS incorporates by reference the arguments made in its other supporting papers concerning its motion to quash. 
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jurisdiction over an action that involves two litigants domiciled in separate states. However, this does 
2 not provide personal jurisdiction over a litigant that does not have sufficient contacts with the forum 
3 state. The State finding no support for its position has attempted to conflate these two separate 
4 issues. Yet, none of the cases the State cites regarding application of state law to reservation activity 
5 support its position that the State has personal jurisdiction over NWS, despite this attempt to blur the 
6 line between subject matter and personal jurisdiction. 
7 II. LEGAL ARGUMENT 
8 A.	 This Court Lacks Specific Personal Jurisdiction ·Over NWS As Severa) 
Elements of the Minimum Contacts Ana)ysis Required by the Due Process 
9 Clause of the Fourteenth Amendment for Determining Specific: Personal 
Jurisdiction Are Not Satisfied In This Action.2 10 
11 "A California court may exercise personal jurisdiction over a nonresident defendant to the 
12	 extent allowed under the state and federal Constitutions.',3 (Healthmarkets, Inc. v. Super. Ct. (2009) 
13	 171 Cal.AppAth 1160, 1166, citing Code Civ. Proc., § 410.10.) In enacting its long-arm statute, the 
14	 State of California "is limited by the due process constraints of the fourteenth amendment" to the 
15	 federal Constitution. (DeJames v. Magnificence Carriers, Inc. (3d Cir. 1981) 654 F.2d 280, 284.) 
16	 Generally, a Court determines "(1) whether there was state statutory authority for the exercise of 
17	 jurisdiction; and (2) whether the exercise of jurisdiction comports with federal due process 
18	 standards." (Fed. Ins. Co. v. Lake Shore, Inc. (4th Cir. 1989) 886 F.2d 654, 657, fn. 2.) However, 
19 
2 Plaintiff makes the confusing statement that "NWS apparently does not dispute California'sj~risdiction over its indirect 
20 customers - Black Hawk, Huber, and Native Buy. Contacts with indirect customers in California are suffici(mt to support 
Califomia's jurisdiction." (People's Supplemental Opposition to Native NWS' Motion to Quash ("Supp. Opp."), at p. 2, 
21 lines 26-28, fn. 2.) As an initial matter, personal jurisdiction over any of the referenced retailers is not at issue on this 
motion, as the only question before the Court is whether personal jurisdiction over NWS exists. Second, the basis of 
22 NWS' argument is that contacts with Tribal lands are not contacts with California, therefore, NWS disputes the notion 
that this Court has jurisdiction, as a matter of law, over any entity or individual situated on Tribal lands such as the third­
23 party retailers. Third, the third-party retailers referenced by Plaintiff are not direct purchasers of NWS, but purchase 
products sold from the Big Sandy Rancheria, a tribal entity, which is a direct purchaser ofNWS. (Declaration of Arthur 
24 Montour at ~~ 1-7.) 
25	 3 Courts proceed with heightened caution in applying the law of personal jurisdiction when the nonresident defendant is 
from another nation rather. than another state. (Sonora Diamond Corp. v. Super. Ct. (2000) 83 Cal.App.4th 523,·536.) 
NWS is incorporated under the laws of a Tribal Nation, and its principal place of business is located on the reservation 26 
lands of another Tribal Nation. NWS submits that this Court is, therefore, charged to apply a higher degree of care when 
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here "the first question collapses into the second" since the California long-ann statute (Code Civ. 
Proc., § 410.10) "has been construed to extend jurisdiction to the outer limits of due process." (Id.) 
Therefore, "[t]he exercise of personal jurisdiction is constitutionally permissible only if the defendant 
has sufficient minimum contacts with [California] so that the exercise of jurisdiction does not offend 
traditional notions of fair play and substantial justice.,,4 (Healthmarkets, Inc., supra, 171 Cal.App.4th 
at p. 1166 [citations omitted].) Because Plaintiff has conceded that this Court lacks general personal 
jurisdiction over NWS, the only remaining issue is whether this Court lacks specific personal 
jurisdiction. (See Pavlovich v. Super. Ct. (2002) 29 Ca1.4th 262,269.) 
TIle minimum contacts test for specific personal jurisdiction is satisfied when: 
(1) the defendant has performed some transaction within the forum or otherwise 
purposefully availed himself of the privileges of conducting activities in the forum; (2) 
the claim arises out of or results from the defendant's forum-related activities, and (3) 
exercise of jurisdiction is reasonable. 
(Pebble Beach Co. v. Caddy (9th Cir. 2006) 453 F.3d 1151, 1155; Burger King Corp. v. 
Rudcewicz (1985) 471 U.S. 462, 472 [same]; accord Pavlovich v. Super. Ct. (2002) 29 Cal.4th 262, 
269; Jewish Defense Org. v. Super. Ct. (1999) 72 Cal.App.4th 1045, 1054.i "If any of the three 
requirements are not satisfied, jurisdiction in the forum would deprive the defendant of due process 
of law." (Caddy, supra, 453 F.3d at p. 1155.) 
The burden is on Plaintiff to prove that specific personal jurisdiction over NWS is appropriate 
in this action. "When a nonresident defendant challenges personal jurisdiction, the plaintiff must 
prove, by a preponderance of the evidence, the factual basis that would justify the (~xercise of 
jurisdiction." (F. Hoffman-La Roche, Ltd. v. Super. Ct. (2005) 130 Cal.AppAth 782, 794.) Where a 
4 In analyzing whether this Court has personal jurisdiction over NWS, "federal law is controlling on the issue of due 
process under the United States Constitution" and this Court is "not bound by state cases, although they may be 
considered persuasive authority." (Data Disc, Inc. v. Systems Technology Associates, inc. (9th Cir. 1977) 5:57 F.2d 1280, 
1286, th. 3.) Accordingly, to the extent that federal decisions are more protective of NWS' federal due process rights, 
those decisions are controlling as limitations imposed by the United States Constitution on the reach of Cali fomia's long­
arm statute. 
5 When a non-resident entity purposefully avails itself of the privilege of conducting activities in California it has clear 
notice that it is subject to suit there, and if the risks of liability are too great it can sever its connection with the state. 
(Vons Companies, Inc. v. Seabest Foods, Inc. (1997) 14 Cal.4th 434, 446-447.) "This element offair warning gives 'a 
degree of predictability to the legal system that aiiows potential defendants to structure their primary conduct with some 
minimum assurance as to where the conduct will and will not render them liable to suit'" (Id., quoting World-Wide 
Volkswagen Corp. v. Woodson (1980) 444 U.S. 286, 297 [emphasis added].) 
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1 Plaintiff does not satisfy its burden with respect to any element of this test, the other elements need 
2 not be addressed and the Court should find that it lacks personal jurisdiction over the matter. (Caddy, 
3 supra, 453 F.3d at p. 1155.) Plaintiff must submit "substantial evidence" which is admissible under 
4 the Evidence Code and other evidentiary rules to support its allegations of minimum contacts, 
5 otherwise a motion to quash for lack of personal jurisdiction must be granted. (Jewish Defense Org., 
6 supra, 72 Cal.AppAth at p. 1055 [reversing denial of motion to quash where evidence submitted by 
7 plaintiff failed to support assertions of defendant's presence and activities in California and where 
8 "declarations lack foundation, contain conclusory and vague statements, and are inadequate to 
9 support the legal and factual conclusions for which they are offered"]; Inselberg v. Inselberg (1976) 
10 56 CaI.App.3d 484,489 [same]; F. Hoffman-La Roche, supra, 130 Cal.AppAth at p. 802.) 6 
11 B. NWS Has Not Purposefully Availed Itself of Conducting Activities Within 
12 
California, Nor Purposefully 
California or its Residents. 
Directed Its Out~of-State Activities at 
13 
The first prong of the minimum contacts inquiry is refmed into two sub-elements which query 
14 
whether the Defendant has either (1) "purposefully availed" itself of the privilege of Gonducting 
15 
activities in the forum, or (2) "purposefully directed" its activities toward the forum. (Id.) In short, 
16 
"availment and direction, are, in fact, two distinct concepts." (Schwarzenegger v. Fred Martin Co. 
17 
(9th Cir. 2004) 374 F.3d 797, 802.) Thus, in order to satisfy the first element of the test, Plaintiff is 
18 
required to show that NWS either purposefully availed itself of the privilege of conducting activities 
19 in California; or that NWS purposefully directed its activities towards California.? (ld at p. 1155.) 
20 
21 6 Plaintiff blithely ignores NWS's opening and reply briefs by stating "NWS's only argument as to why its sales to Big 
22 
Sandy, Black, Huber, etc. do not count as contact'S in California is that California law does not apply on Indian 
reservations." (Supp. Opp. at p. 5, lines 1-3.) However, contrary to Plaintiffs assertions, and as is obvious from the filed 
23 
briefs and from the Court's questions, the actual basis of NWS' argument is that the jurisdictional facts do not 
demonstrate minimum contacts under the appropriate analysis outlined by the United States Supreme Court for 
detennining specific personal jurisdiction. 
24 
7 Plaintiff relies heavily on the "stream of commerce theory" to support its argument, however, "[t]he placement of 
25 product into the stream of commerce, without more, is not an act purposefully directed toward a forum state." (Holland 
America Line Inc. v. Wartsilo North America, Inc. (9th Cir. 2007) 485 F.3d 450, 459, citing Asahi Metal Indus. Co. v. 
26 Super. Ct. (1987) 480 U.S. 102, J12.) "Even a defendant's awareness that the stream ofcommerce mayor will sweep the 
product into the forum state does not convert the mere act of placing the product into the stream of commerce into an act 
27 purposefully directed toward the forum state." (M; see also Felix v. Bomoro Kommanditgesellschaft (198&) 196 
CaJ.App.3d 106, 114-115 ["we are of the opinion that the strictures of the due process clause forbid a court from 
28 exercising personal jurisdiction over a foreign corporation that merely places its products into the stream of commerce 
4 
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In short, where the defendant has not conducted activities in the forum state, Plaintiff must 
2 prove that the defendant "(1) committed an intentional act, which was (2) expressly aimed at the 
3 forum state, and (3) caused harm, the brunt of which is suffered and which the defendant knows is 
4 likely to be suffered in the forum state." (Caddy, supra, 453 F.3d at p. 1156; Healthmarkets, Inc., 
5 supra, 171 Cal.AppAth at p. 1173.) 
6	 1. Courts Have Concluded That the Minimum Contacts Analysis Required 
by the Due Process Clause Applies to Tribal Lands. 
7 
In Pennoyer v. Neff (1878) 95 U.s. 714, the United States Supreme Court declared that a 8 
Court which entered a judgment without personal jurisdiction violated the Due Process Clause of the9 
Fourteenth Amendment. (Id. at p. 732.) "Beginning with Pennoyer, the high court has 'relied on the 10 
principles traditionally followed by American courts in marking out the territorial limits of each11 
State's authority.''' (Boaz v. Boyle & Co., Inc. (1995) 40 Cal.AppAth 700, 715, quoting Burnham v.12 
Super. Ct. (1990) 495 U.S. 604, 609 [emphasis added].) "Although the minimum contacts test 13 
established by International Shoe is itself a fairness inquiry, the scope of that inquiry necessarily 
14 
ac1mowledges that the constitutionality of a state's asseliion of in personam jurisdiction reflects 
15 
territorial limitations on the power of an individual state." (Max Daetwyler Corp. v. R. Meyer (3d
16 
Cir. 1985) 762 F.2d 290, 264; see also Johnson Creative Arts, Inc. v. Wool Masters, Inc. (1st Cir. 
17 
1984) 743 F.2d 947, 950, n. 3.) One of those historical and statutory territorial limitations on State 
18 
power is its inability to extend its civil regulatory and adjudicatory jurisdiction on to Indian
19 
20 
reservations. (Dis!. Cty. Ct. for the Tenth Judicial Dis!. v. Feather(1975) 420 U.S. 425, 428, fn. 2l 
"The limitation on state power in Indian country stems from the Indian commerce clause, 
21 
which vests exclusive legislative authority over Indian affairs in the federal government." (Nell
22 
Jessup Newton, et aI., Cohen's Handbook. of Federal Indian Law, at p. 520, § 6.03[1][a]; see also 
23 
Alaska v. Native Village of Venetie (1998) 522 U.S. 520, 527, n. 1 ["Generally speaking, primary 
24 
25 
even though it may foresee that those products will ultimately wind their way into the forum state"].) Instead, "something 
more" than the mere placement of a product into the stream of commerce is required. (/d.) "[S]omething more is what the 26 
Supreme Court described as 'express aiming' at the forum state." (Caddy, supra, 453 F.3d at p. 1156.) 
27 
8 The federal statutory definition of "Indian Country" include~ land "within" a state. (18 U.S.C., § 1151.) 
28 
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1 jurisdiction over land that is Indian country rests with the Federal Government and the Indian tribe 
2 inhabiting it, and not with the States"]; Worcester v. Georgia (1832) 31 U.S. 515, 561 ["[t]he 
3 Cherokee nation, then, is a distinct community occupying its own territory, without boundaries 
4 accurately described, in which the laws of Georgia can have no force"].) Accordingly, any activities 
which are conducted by individuals or entities exclusively on Tribal lands cannot be said to have 
6 benefited or purposefully availed themselves of the protection of California. Contrary to the premise 
7 of Plaintiffs entire argument, the United States Supreme Court has stated that it has "never accepted 
8 the proposition that state lines are in'elevant for jurisdictional purposes...,,9 (Boaz v. Boyle & Co., 
9 Inc. (1995) 40 Cal.AppAth 700, 720, quoting World-Wide Volkswagen Corp. v. Woodson (1980) 444 
U.S. 286, 291; see also Hanson v. Denckla (1958) 337 U.S. 235,251 [minimum contacts analysis is 
11 "a consequence of territorial limitations on the power of the respective States"].) These limitations 
12 based on "state lines" are equally applicable to Tribal lands. 
13 In accord with these general principles, the United States Supreme Court and other federal 
14 courts have repeatedly held that the "states possess limited power to assert jurisdiction on Indian land 
and to tax and regulate Indian affairs." (American Vantage Companies, Inc. v. Table Mountain 
16 Rancheria (2002) 292 F.3d 1091, 1096, see, e.g., Williams v. Lee (1959) 358 U.S. 217, 223 [state 
17 courts have no jurisdiction over a claim by a non-Indian against an Indian]; Oklahoma Tax Comm 'n 
18 v. Chickasaw Nation (1995) 515 U.S. 450,458; County ofYakima v. Confederated Tribes and Bands 
19 of the Yakima Indian Nations (1992) 502 U.S. 251, 270 [county could not enforce its excise tax on 
sales of reservation land]; McLanahan v. Ariz. State Tax Comm'n, 411 U.S. 164, 179-181; New 
21 Mexico v. Mescalero Apache Tribe (1983) 462 U.S. 324, 343-344 [state may not regulate hunting and 
22 fishing by non-Indians on reservation]; California v. Cabazon Band of Mission Indians (1987) 480 
23 
9 Although the premise of the Supreme Court's statement turns on interstate federalism concerns, an analogous concept 
24	 applies here, since the sovereignty interests of a Tribal entity are also implicated by a State Court's attempt to extend its 
jurisdictional reach over persons and entities located on Tribal lands. Plaintiff has conceded this point in its brief. (Supp. 
Opp. at p. 4 {"The People do not contend, and have no reason to contend, that a reservation is the same as aT.lY other place 
in California"].) Indeed, these principles distinguish the instant motion from Plaintiffs arguments and supporting cases, 
since at issue in this motion is whether this Court has power over NWS itself, not whether it has power to hear the type of26 
case brought by Plaintiff, an inquiry that is better left to a further proceeding addressing whether this Court has subject 
matter jurisdiction over NWS. Plaintiff relies almost exclusively on Court decisions discussing subject matter jurisdiction 27 
in the context of Indian affairs, which involves an entirely distinct analysis and which has not been put at issue by NWS 
in the instant motion. 28 
6 
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1 U.S. 202, 221-222 [California could not regulate gaming activity by tribes on reservation lands]; 
2 Santa Rosa Band of Indians v. Kings Cty. (9th Cir. 1975) 532 F.2d 655, 659 ["We think it 
3 unquestionable that the history of congressional dealings with the Indian trust lands is more than 
4 adequate to evidence an intent to oust state regulation over the same lands"].) Furthermore, the 
United States Supreme Court has concluded that general principles governing due prOCI~SS in the 
6 context of whether a State court has personal jurisdiction over individuals applies on Tribal lands. 
7 (Harkness v. Hyde (1878) 98 U.S. 476,478 [concluding that the principles of Pennoyer v. Neffapply 
8 on Tribal lands].) 
9 These territorial limitations on State power vis-a.-vis Tribal lands are similarly refleeted in the 
case law concerning whether a State court has personal jurisdiction over entities and individuals and 
11 their activities which take place exclusively on Tribal lands. In sum, activities occurring only on 
12 tribal lands do constitute minimum contacts with California for purposes of acquiring personal 
13 jurisdiction over a non-resident entity, without satisfying the minimum contacts test required by the 
14 Due Process clause of the federal Constitution. 
2. NWS Did Not Purposefully Direct Its Activities Toward Califomia or its 
Residents By Transporting Goods Through California to a Tribal Entity 
16 and Indian-Owned Retailers on Tribal Lands. 
17 
As with its argument relating to Tribal lands, Plaintiffs brief fails to address th~ transport 
18 
inquiry raised by the Court, and instead begins with the presumption that destination on Tribal lands 
19 
is irrelevant. As explained above, and as is apparent from the Court's posed question concerning the 
issue, such a destination is key to the proper answer. Based on this presumption, Pl.aintiff has 
21 
conceded that transportation across California is insufficient to support minimum contacts should this 22 
23 Court conclude that contact with Tribal lands are not minimum contacts with California for purposes 
24 of the due process inquiry. (Supp. Opp. at p. 6, lines 2-8 ["Mere transportation of goods through 
California in connection with commission of an offense in another state (or on a reservation to the 
26 
extent that reservation may be considered like another state ...) may not be sufficient contact with 
27 
California to support California's jurisdiction over the transporter .. .].) However, even without this 
28 
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presumption, NWS' mere transportation of products through California at the purchaser's request and 
direction is simply insufficient to permit this court to exercise specific personal jurisdiction over 
NWS, even if the goods were destined for a California location, which they were not. As Plaintiff 
has offered no other evidence of any other contact with California other than this, such transportation 
does not satisfy minimum contacts analysis. 
For example, in Verosol B. V v. Hunter Douglas, Inc. (E.D. Va. 1992) 806 F.Supp. 582,
 
plaintiff asserted that "based on the volume of goods that [defendant] ships into this State,
 
[defendant] is doing or transacting business in Virginia ... and is subject to this court's jurisdiction
 
on that basis." (ld At p. 590.) Plaintiff sought to support its argument by preparing a summary of
 
defendant's "invoices showing substantial shipments ... into Virginia." (!d.) "According to these
 
summaries, between January 1989 and May 1992, [defendant] shipped into Virginia 37,800 products
 
worth more than $2,286,700;" (Id.) In addition, Plaintiff claimed "based on an affidavit prepared by
 
a legal assistant employed by plaintiffs' counsel, that four Virginia retailers who carry [d,~fendant's]
 
products received sample books from [defendant]." (Id) On these facts, the district court concluded
 
that "[t]he mere fact that a defendant ships products into a state is, of course, not alone sufficient to
 
establish that the defendant is doing or transacting business in the state." (Id at p. 591.)
 
A number of courts have come to the same conclusion where a plaintiff asserts that the mere
 
shipment of goods across a forum state, without more, constitutes minimum contacts sufficient to
 
support a court's exercise of specific personal jurisdiction over the defendant. (See, e.g., Fed Ins.
 
Co. v. Lake Shore, Inc. (4th Cir. 1989) 886 F.2d 654, 658 [products shipped to residents F.O.B.
 
Michigan do not represent 'significant activities' within the state"]; Charia v. Cigarette Rcrcing Team,
 
Inc. (5th CiT. 1978) 583 F.2d 184, 188-189 [concluding that F.O.B. shipment, without more, is not
 
purposeful availment of the laws of the forwn state]; Bhandari v. Mehta (N.D. CaL Nov. 25, 2003)
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that the goods would transit through California" does not change result]; Hanes Companies, Inc. v. 
Contractor's Source, Inc. (M.D.N.C. Oct. 6,2008) No.1 :08CV334, 2008 WL 4533989, at "'l2 ["the 
mere fact that a distributor's goods may have passed through the forum state is an insufficient basis to 
assert personal jurisdiction over the eventual recipients of those goods"]; Eagle Paper Int'l, Inc. v. 
Expolink, Ltd. (E.D. Va Jan. 17, 2008) Civil Action No. 2:07cvI60, 2008 WL 170506, at *5, fn. 3; 
Cree, Inc. v. Bridgelux (M.D.N.C. July 5, 2007) No. 1:06CV00761, 2007 WL 3010532, at *5 
["Supreme court decisions had not yet established a stream of commerce theory to the breadth that 
mere presence of one's products in a state would subject a person to the jurisdiction of that forum"].) 
Anoilier distinguishing factor which differentiates the instant case from every decision that 
Plaintiff relies on is the fact that NWS does not decide the destination of the cigarettes that are 
shipped. Indeed, the purchasing tribal entity has sole discretion to deteffi1ine where the cigarettes are 
shipped and subsequently sold after title and risk transfer F.O.R on the Cattaragus Indian reservation 
in New York. Indeed, NWS only ships to destinations selected by its direct purchaser, in this case, 
the Big Sandy Rancheria. A number of cases have held that this lack of control over the destination 
of shipment is dispositive of the issue of specific personal jurisdiction as lacking. 
In Lesnick v. Hollingsworth & Vose Co. (4th Cir. 1994) 35 F.3d 939, plaintiff asserted thatthe 
district court had specific personal jurisdiction over a cigarette filter manufacturer by virtue of the 
sale of cigarettes in the forum state containing its filters. (ld at p. 940.) The defendant manufacturer 
"acknowledged that, when it sold the material for cigarette filters to Lorillard, it placed the material 
in commerce knowing that it would eventually be sold in [the forum] as a component of ... 
cigarettes. ,,10 (Id.) During the relevant time period, the defendant provided the cigarette 
10 The fact that the manufacturer distributed a component pa11, rather than a final product, is immaterial "because there 
simply is no per se constitutionally significant difference between component parts and finished products." (Jeffers v. 
Waf-Mart Stores, Inc. (S.D.W.Va. 2001) 152 F.Supp.2d 913,921 [adding that "[i]t would be unwise for any court to 
conclude that, Without more, the Due Process clause of the Fourteenth Amendment compels a finding that a plastic bottle 
is somehow constitutionally different from its cap or Jable"].) 
9
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manufacturer with 10 billion filters which were marketed and distributed through the nation. (ld.) 
The jurisdictional facts also showed that the defendant and cigarette manufacturer had entered into an 
agreement which required close cooperation to produce the cigarettes and required sharing in 
royalties from product development. (Id. at 946.) 
On these jurisdictional facts, plaintiff argued that the cigarette manufacturer's act of shipping 
cigarettes into the forum state should be imputed to the defendant. (ld.) The court concluded that 
this was insufficient to demonstrate minimum contacts with the forum State since "[a]l1 of the listed 
contacts between [the cigarette manufacturer] and [defendant] relate only to [defendant's] agreement 
to supply filters from its plant to" out of state facilities and "none of the conduct is anyway directed 
toward the state of Maryland." (Id. [emphasis in original]; see also Cree, Inc., supra, 2007 WL 
3010532, at *5; Jeffers, supra. 152 F.Supp.2d at p. 921 [holding that fact that defendant entity knew 
an intermediate entity would purchase its product and ship it into the forum state "alone is too 
attenuated to meet the requirements of purposeful availment"]; Static Control Components, Inc. v. 
Lexmark Int'l, Inc., No. Civ.A. 04-84·KSF, 2005 WL 2009273, at *7; Lansing Trade Group, LLC v. 
3B Biofuels (S.D. Tex. April 27, 2009) ---F.Supp.2d---, Civil Action No. H-08-3155, 2009 WL 
1140458, at *13 [no purposeful availment where purchaser unilaterally decided where defendant 
shipped the products from the forum state].) 
Similarly, NWS sells its cigarettes FOB Seneca Cattaraugus Indian Territory. NWS has no 
control over the destination of the cigarettes. NWS does not solicit business in California or 
otherwise target California as a destination of its cigarettes; the cigarettes sold in California, if any, is 
a result of unilateral acts of independent third parties of which NWS has no control over and does not 
decide whether cigarettes will be sold to consumers. Moreover the cigarettes sold by NWS only pass 
through California. NWS does not advertise in California, does not maintain offices in California, 
nor has it engaged in any contractual obligations relating whatsover to California. In sum, NWS' 
10
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shipment of cigarettes to tribal entities on Tribal lands do not constitute purposeful availment. 
(Montour Decl. at ~~ 1~ 7.) 
Instead of addressing the issue posited by the Court, the State also claims that mere transport 
in itself is the illegal act under the directory statute, and therefore there is per se specific personal 
jurisdiction over NWS. 11 The directory statute provides that transporting cigarettes that a person 
"knows or should know" will be sold in violation of the directory statute is prohibited. California 
Revenue and Taxation Code Section 30l65.I(e)(3)(A). However, a requisite violation of the act is 
required for this section to operate. Selling, possessing or offering to sell cigarettes in California not 
on the directory does constitute a violation of the directory statute. California Revenue and Taxation 
Code Section 30165.1 (e)(2). However, all evidence offered by Plaintiff show that all sales occur on 
Tribal lands, and as such, the cause of action cannot factually arise out of mere shipm(~nt through 
California. 12 
In addition, even if shipment constitutes a violation of the Act, does not mean that, a fortiori, 
specific personal jurisdiction exists because NWS shipped cigarettes. Indeed, this faulty line of 
reasoning has been rejected by the Ninth Circuit, since it unduly attempts relax the requirements of 
due process and minimum contacts analysis. In Glencore Grain Rotterdam B. V v. Shivnath Rai 
Rarnarian Co., 284 F.3d 1114, 1124~25 (9th Cir. 2002), Plaintiff argued that an international 
convention did not require a finding of personal jurisdiction, and therefore, the Court should conclude 
11 Plaintiff's argument on this point-mere transport is the prohibited act-fails to address any other cause of action besides 
that based upon the directory statute. Plaintiff has, therefore, conceded the "relatedness" requirement of the minimum 
contacts analysis for its other three asserted causes of action. Data Disc, Inc. v. Systems Technology Assoc., Inc., 557 
F.2d 1280, 1289, n.8 (9th Cir. 1977) (personal jurisdiction must be established for each cause of action.) Thus, even if 
the Court accepts Plaintiff's argument on this point with respect to the directory statute, only the Plaintiffs first cause of 
action can survive. The other three caUSes of action must be dismissed, as Plaintiff has not met its proof by 
preponderance of the evidence that the "relatedness" requirement is satisfied by waiving any argument on this point. 
12 The Coleville and Moe cases do not help the State on this issue. The sine qua non of the rulings in both of those cases 
was the fact that the state was asserting a valid tax over non-Indians. Coleville, 441 U.S. at 151 Moe, 425 U.S. at 483. 
The legal burden of the tax feU on the non-Indian. Because the s~ate could validly assert the tax, it could impose 
"minimal" obligations upon reservation retailers to collect the tax. In this case, the regulatory burden of the directory 
statute faIls directly upon the seller, i.e., the reservation retailer. Thus, this case is not controlled by the Moe or Colelville 
rulings. 
11 
































that it was not barred to hear the action. (Id. at p. 1121.) In rejecting this argument, the Court stated, 
"It is a bedrock principle of civil procedure and constitutional law that a statute cannot grant personal 
jurisdiction where the Constitution forbids it." (Id [citations omitted].) Here, Plaintiff is arguing that 
the Court has personal jurisdiction because transport across California is a violation of the statute, in 
.an apparent attempt to read the requirements of due process and minimum contacts out of existence.13 
Unfortunately for Plaintiff, California cannot pass statutes that grant jurisdiction forbidden by the 
Constitution, therefore, this Court should rej{,"Ct Plaintiffs argument and hold that specific personal 
jurisdiction over NWS does not exist in this case for the reasons outlined in this brief. 
In sum, the transportation of goods through the State of California is not sufficient to establish 
minimum contacts, even though the ultimate destination of the goods is a tribal reservation, because 
Tribal lands are not a part of California for analytical purpose of the minimum contacts inquiry. 
Additionally, mere shipment through California does not demonstrate purposeful availment, 
especially were third parties are directing the destination. 
3.	 NWS Did Not Purposefully Direct Its Activities Toward, or Conduct 
Activities in California By Virtue of a Tribal Entity's Redistribution of its 
Goods to Indian-Owned Retailers for Sale to California Residents 
Exclusively on Tribal Lands. 
For example, in North Pacific Ins. Co. v. Switzler (Or.App. 1996) 924 P.2d 839 the Plaintiff 
argued that a State court could properly assert personal jurisdiction over a non-Indian whom had 
traveled through the state and was involved in an accident on the reservation. (Id. at p. 846.) In 
analyzing this assertion, the Court initially noted that, "[a]lthough their reservation is within the 
exterior boundaries of Oregon, it is not ful~y part of the state." (Id. [emphasis in original].) The 
Court then conducted a minimum contacts analysis and concluded that the trial court lacked personal 
jurisdiction over the non-Indian because "passing through tlle state on his way to visit Warm Springs 
13 Plaintiffs argument would result in personal jurisdiction being extended to factual situations where the Constitution 
and due process forbids it. For example, if NWS transported cigarettes fi'om Oregon through California, and then sold 
them to a purchaser in Arizona and was aware that the purchaser would then resell them in California, personal 
jurisdiction and a violation of the statute would arguably exist. However, this would read the "purposeful direction" and 
"express aiming" requirements out of minimum contacts analysis, and the Court sllould not countenance such a result. 
12 
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does not constitute a 'purposeful direction' ofhis activities at Oregon residents." (ld. at p. 848.) The 
court concluded that since all activities giving rise to the claim occurred outside of Oregon on an 
Indian reservation, that there were no cognizable minimum contacts to support specific personal 
jurisdiction over the non-Indian. 14 (Id. ) 
This conclusion is not surprising given that a number of courts have held that contacts and 
activities occurring exclusively within Tribal land boundaries do not constitute contact with the State 
in which those lands are situated for purpose of analyzing issues of personal jurisdiction and 
conducting a minimum contacts analysis. (See, e.g., In re Commitment of Beaulieu III O\1inn.App. 
2007) 737 N.W.2d 231,235-235; Flammond v. Flammond (Mont. 1980) 621 P.2d 471,473; Martinez 
v. Super. Ct. (Ariz.App. 1987) 731 P.2d 1244, 1246 [same]; Dixon v. Picopa Constr. Co. (Ariz. 1989) 
772 P.2d 1104, 1113; see also Byzewski v. Byzewski, 429 N.W.2d 394 (N.D. 1988); Balyeat Law 
(Mont. 1998) P. C. v. Pettit, 967 P.2d 398 (Mont. 1998); Cook v. AVI Casino Enterprises, Inc. 
(Ariz.App. 2008) 2008 WL 4108121 [unpublished].i5 
The Ninth Circuit has also distinguished between contacts with Tribal lands and contacts 
with a State for jurisdictional purposes. In R.J. Williams Co. v. Fort Belknap Housing Authority, 719 
F.2d 979 (9th Cir. 1983), in deciding that jurisdiction was lacking the Court determined that there 
were no "substantial activities giving rise to a dispute arising outside the reservation," therefore, the 
"significant contacts" test is not met here. (Id. at p. 985; see also Hedreen v. Crow Tribal Housing 
Authority, 521 F.Supp. 599,606, fn. 4 (D. Mont. 1981); In re Bertelson (Mont. 1980) 617 P.2d 121, 
14 This decision defeats the whole premise of Plaintiff's argument that "no case or rationale ... supports the view that 
contacts with ... an Indian reservation by a non-member ... are not forum contacts with California...," since that is 
exactly what the Switzler Court held--that a non-Indian's activities on an Indian reservation do not constitute contacts 
with the State. Presumably, Plaintiff has decided to entirely ignore this decision in making its unsupported assertions 
rather than coming to grips with the reality ofthe COUJi's holding. 
15 In addition, a ruling by this Court that an Indian reservation is part of a state for the purpose analyzing personal 
jurisdiction issues would eviscerate decisions holding that a Tribal court's personal jurisdiction over non-Indians located 
off the reservation is limited by minimum contacts with the reservation, and would constitute a clear intrusion on Tribal 
sovereignty and jurisdiction. (See. e.g., In re JD.MC. (S.D. 2007) 739 N.W.2d 796, 809-810 ["Whether tribal courts 
have personal jurisdiction is analyzed using the minimum contacts standard expressed in International Shoe v. 
Washington (1945) 326 U.S. 31O"J; State v. Jealous ofHim (S.D. 2001) 627 N.W.2d 790, 793 ["When one party becomes 
domiciled off the reservation, state and tribal courts enjoy concurrent jurisdiction, and the case may be a.djudicated by 
whichever cour/first obtains personaljurisdiction"J [emphasis addedJ; In re Defender (S.D. 1989) 435 N.W.2d 717, 720­
721.) 
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125.) Accordingly, NWS' commercial activities on, and other contacts with Tribal lands should not 
be considered for purposes of analyzing whether this Court has specific personal jurisdiction in this 
matter. Courts have come to this conclusion in analogous situations involving federal entities. 
In As You Sow v. Crawford Laboratories, Inc. (1996) 50 Cal.AppAth 1859, the plaintiff 
asserted that personal jurisdiction existed over a defendant manufacturer because it shipped goods to 
a federal entity located in Califomia. (Id at p. 1868.) The jurisdictional facts show~:d that the 
manufacturer had shipped 77,149 product units to the federal entity over the course of four years 
yielding more than $6,343,700. (Id) "All negotiations, communications, billing, and payments 
occurred with a federal entity outside of Califomia." (Id.) Evidence also demonstrated that the 
manufacturer paid shipping costs, maintained risk of loss, and retained legal title until the goods 
arrived, although independent shipping companies carried the products to the federal entity in accord 
with the federal entity's directions. (Id. at p. 1865.) In evaluating jurisdiction, the Court stated, "We 
find the sales to [the federal entity] provided an insufficient connection between Califomia and [the 
manufacturer]," notwithstanding the enormous quantity of goods shipped in Califomia to the federal 
entity. (Id. at p. 1869.) On that basis, the Court did not consider those contacts when evaluating the 
issue of specific personal jurisdiction.16 It is NWS' position that a similar rule should pn~vail in this 
case. 
a.	 Plaintiff Cannot Prove That Minimum Contacts Exist By 
Asserting That NWS Knew, or Should Have Known Its 
Conduct Limited Exclusively to Tribal Lands W"ould Have 
Effects in California. 
There is no question that "most courts agree that merely asserting that a defend.mt knew or 
should have known that his intentional acts would cause harm in the forum state is not enough to 
establish jurisdiction under the effects test." (Pavlovich. supra, 29 Cal.4th at p. 271; see also IMO 
16 The court concluded that specific personal jurisdiction existed in As You Sow because the manufacturer had made 16 
direct sales to private distributors, other than the federal entity, which were located in California. H(~re, unlike the 
manufacturer in As You Sow, NWS has not made any direct sales of cigarettes anywhere in California, and like the Court 
in that case, this Court should conclude that contacts with Tribal entities or Indian-owned retailers on Tribal lands, like 
contacts with federal entities, does not constitute minimum contacts for purposes of determining whether specific 
personal jurisdiction exists in this matter. 
14 





1 Industries, Inc. v. Kiekert AG (3d Cir. 1998) 155 F.3d 254,265 ["we ... agree with the conclusion 
2 reached by the First, Fourth, Fifth, Eighth, Ninth and Tenth Circuits that jurisdiction und.er Calder 
3 requires more than a finding that the harm caused by the defendant's tort is primarily felt within the 
4 forum"].) Accordingly, as discussed below, evidence submitted by Plaintiff demonstrating that NWS 
5 merely knew or should have known that its conduct limited to Tribal lands would have effect, or that 
6 such effects were foreseeable in California are insufficient as a matter of law to satisfy the effects test 
7 as enunciated by California and federal courts. 
8 b. Plaintiff Must Prove That NWS Expressly Aimed or Targeted 
Its Conduct At California. 
9 
"[I]n order to establish personal jurisdiction over [a] nonresident defendant the plaintiff must10 
proffer 'evidence of express aiming or intentional targeting.''' (Shisler, supra, 146 Cal.AppAth at p. 
11 
1260.) Accordingly, "placing a product in the stream of commerce, may be felt nationwide but 
12 
without more it is not an act purposefully directed toward the forum state." (Id.) Where there is no 
13 
evidence that a defendant has specifically targeted California residents, defendant's conduct outside 
14
 
the forum "alone is insufficient to establish personal jurisdiction." (Id.)

15 
For example, in Felix v. Kommanditgesellschaft (1988) 196 Cal.App.3d 106, the defendant, 
16 
an automobile parts manufacturer shipped its parts to Volkswagen who subsequently included those 
17 
parts in vehicles that it sold in California. (Jd. at p. 116.) The jurisdictional facts demonstrated that 
18 
the defendant was incorporated in a foreign country, and had not "done business in California at any 
19 
[relevant] time, [had] no office, affiliate, subsidiary, agent, employee, bank accounts, or business 
20 
operations in this state." (ld.) The court noted that the parts and vehicles themselves were
21 
manufactured outside California. (Id.) There was also evidence before the court that defendant lmew 
22 
that its products were sold in California and that its products were being "currently bering] purchased 
23
 
by consumers through authorized Volkswagen dealership." (Id.)

24 
Given these facts, the court held "that a foreign corporation must knOWingly avail itself of the 
25 
benefits accruing from its activities within the forum before jurisdiction will attach." (Id at p. 676.)
26 
The Court also stated evidence demonstrating this included "an intent or purpose to serve the market 
27 
in the forum State, establishing channels for providing regular advice to customers in the forum State, 
28 
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1 or marketing the product through a distributor who has agreed to serve as the sales agent in the forum 
2 State." (ld. at p. 676.) After applying the foregoing principles to the facts, the court concluded that 
3 "[t]he appropriate test is not knowledge or awareness or the ultimate destination of the product, but 
4 whether the manufacturer has purposefully engaged in forum activities so it can reasonably expect to 
5 be haled there" and that "[t]he contacts in this case are simply too fortuitous and and tenuous to 
6 warrant the exercise of personal jurisdiction" over defendant. (Jd.; see also, e.g., Carretti v. Italpast 
7 (2002) 101 Cal.AppAth 1236, 1251 [no specific personal jurisdiction where there was not direct sales 
8 to California users]; Shisler, supra, 146 Cal.App..4th at p. 1261 [no specific personal jurisdiction 
9 where there was no evidence that defendant had "specifically targeted Califomia residents"'].) 
10 Here, like the defendant in Felix, even ifNWS was aware that its cigarettes were b~,ing sold to 
11 California consumers on Tribal lands, Plaintiffs have submitted no evidence to show that NWS 
12 expressly targeted or aimed its conduct at California by, for example, setting up distribution 
13 networks, marketing in the forum, or making direct sales to entities or consumers in California. 
14 Indeed, all of Plaintiff's evidence is to the contrary-NWS expressly aimed and targeted its conduct 
15 to tribal entities situated outside of California on Tribal lands. Furthermore, Plaintiff has submitted 
16 no evidence to show that NWS had any intent or design to serve California consumers" other than 
17 evidence establishing that retailers, not NWS, sold their products to California residents. This is 
18 simply not enough to meet the minimum contacts test, or to show express aiming or intentional 
19 targeting. 
20 Plaintiff relies on the Court's decision in Bridgestone v. Super, Ct. (2002) 99 Cal.AppAth 
21 767, to argue that this Court has specific personal jurisdiction over NWS. However, that case is 
22 distinguishable for several reasons. 17 First, and foremost, the reasoning adopted by the Court is 
23 
17 All of Plaintiff's cited cases are distinguishable from the instant action on the ground that the manufacturers and 
24 distributors specifically targeted the forum state by expressly making decisions concerning where their products would be 
distributed, shipped, marketed, and sold, or that the Court applied a standard that has been rejected by th(~ Ninth Circuit 
25 and California Supreme Court. (See, e.g., A. Uberti & C. v. Leonardo (Ariz. 1995) 892 P.2d 1354 (marketing activities 
demonstrated that manufacturer intended to serve forum market]; Duple Motor Bodies, Ltd v. Hollingsworth (9th Cir. 
1969) 417 F.2d 231 [manufacturer specifically made design modifications for specific forum market]; Barone v. Rich26 
Bros, Interstate Display Fireworks Co, (8th Cir. 1994) 25 F.3d 610 [applying impermissible "knew (If should have 
known" standard of purposeful availment]j Vermeulen v. Renault, U.S.A. Inc. (11th Cir. 1983) 985 F.2d 153427 
[manufacturer designed product for forum market, advertised in forum, controlled distribution network, and controlled 
retailers of products]; Plant Food Co-Op v. Wolfkil/ Feed & Fertilizer Corp. (9th Cir. 1980) 633 F.2d 155 [applying28 
16 
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inconsistent with a decision subsequently handed down by the California Supreme Court later that 
2 year entitled Pavlovich v. Super. Ct. (2002) 29 Ca1.4th 262, in which the Court expressly decided that 
3 "virtually every jurisdiction has held that the Calder effects test requires intentional conduct 
4 expressly aimed at or targeting the forum state in addition to the defendant's knowledge that his 
intentional conduct would cause harm in the forum".)18 Because Bridgestone relied on contrary 
6 reasoning in using "commercial actuality" and "awareness of sales" tests to decide specific personal 
7 jurisdiction, that portion of the decision is no longer controlling. (See, Bridgestone, supra, 99 
8 Cal.App.4th at p. 777.) In addition, there was no question that, unlike the instant action, Defendants 
9 intended to serve the market in California since "Bridgestone's representatives visited Firestone's 
distribution center in Ontario" thereby indicating purposeful direction of activities at California. (Id.) 
11 There is no such evidence in the instant matter. J9 
12 c. NWS Did Not Expressly Aim Or Intentionally Target 
California Consumers Even Though Its Product .May Have 
13 Been Sold by Third-Party Retailers to Such Consumers. 
14 
"knew or should have known" standard of purposeful availment, now rejected by the Ninth Circuit in Caddy, and the 
California Supreme Court in Pavlovich]; Be~itez-Allende v. Alcan Alumino Do Brasil. S.A. (1st Cir. 1988) 857 F.2d 26 
[citing direct marketing effort into forum state].) 
16 
IS In meeting this "intentional targeting/express aiming" requirement, Plaintiff is required to submit additio::lal evidence 
demonstrating that showing that NWS had more than mere knowledge that cigarettes would be purchased by California 17 
consumers, and must submit "additional evidence of express aiming or intentional targeting" of those consumers. 
(Pavlovich, supra, 29 Cal.4th at p. 273.) Indeed, the California Supreme Court has concluded that knowledge that harm 18 might be suffered in California "alone is insufficient to establish express aiming at the forum state as required by the 
effects test." (ld. at p. 278.) Plaintiff has submitted no additional evidence beyond that proving mere knowledge. 
19 
19 Throughout its brief, Plaintiff repeatedly makes assertions in SUppOlt of its argument that personal jurisdiction exists 
over NWS for reasons that the California Supreme Court and Ninth Circuit have determined are insufficient to confer 
such jurisdiction. (See. e.g.. Supp. Opp. at p. 7, lines 7-10 ("NWS knew or should have known . .. that those cigarettes 
21 were distributed beyond the reservation"] [emphasis added]; Supp. Opp. at p. 7, lines 10-11 ["NWS knows that Big Sandy 
distributes its cigarettes to other California entities"} [emphasis in original]; Supp. Opp. at p. 10, lines 17-24 I["exercise of 
22 jurisdiction is permissible where ... defendant 'knows or should reasonably anticipate that [its product] ul1timately will 
be resold in California"]; Supp. Opp. at p. 11, lines 15-17 ["NWS expected, knew. or should have known that cigarettes 
23 sold to Big Sandy were being resold in California"J[emphasis added]; Supp. Opp. at p. 12, lines 9-10 ["it had to know 
that its cigarettes sold and shipped to Big Sandy were ending up in the hands of California consumers"] [emphasis 
24 added].) The California Supreme Court has expressly rejected Plaintiff's "knew or should have known," standard, 
thereby undermining the heart of Plaintiffs legal arguments. (See Pavlovich. supra. 29 Cal.App.4th at p. 273 ["most 
courts agree that merely asserting that a defendant knew or should have known that his intentional acts would cause harm 
in the forum state is not enough to establish jurisdiction under the effects test" and "we ... join with those jurisdictions 
that require additional evidence of express aiming or intentional targeting. In doing so, we are in accord with those 26 
California decisions applying the effects test"].) It is telling that in citing those California decisions that supported its 
conclusion, the California Supreme Court did not cite to the Bridgestone opinion, even though it had been de:cided only a 27 
few months prior. Therefore, this Court should reject Plaintiffs framework of analysis since it is contrary to controlling 
California precedent and the vast weight of precedent.28 
17 
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The Califomia Supreme Court has expressly determined that a defendant may not be haled 
into a jurisdiction by virtue of the "unilateral activity of another party or a third person." (Pavlovich, 
supra, 29 Ca1.4th at p. 269.) '''[T]he fact that a defendant's actions in some way set into motion 
events which ultimately injured a California resident cannot, by itself, confer jurisdiction over that 
defendant." (ld, at p. 276, quoting Wolfe v. City ofAlexandria (1990) 217 Ca1.App.3d 541, 547; 
Asahi Metal Industry Co. v. Super. Ct. (1987) 480 U.S. 102, 112 [the mere awareness that third 
parties will sweep the defendant's product into the forum state does not convert its act of selling the 
product to third parties "into an act purposefully directed toward the forum State"].) 
Additionally, in Elkman v. Nat'l States Ins. Co. (Ca1.App. 2009) No. B205919, --­
Ca1.Rptr.3d---, 2009 WL 1333935" an out-of-state insurance company located in Missouri issued an 
insurance policy to plaintiff, who at the time of issuance, resided in Florida. (Elkman, supra, 2009 
WL 1333935, at *1.) Thereafter, plaintiff relocated to California and made a claim for benefits under 
the policy while residing there. (Id) The insurance company paid benefits to the insured under the 
policy pursuant to its contractual obligations to plaintiff and later determined that she was ineligible 
for further benefits. (ld.) Plaintiff sued the insurance company to enforce its contractual obligations 
under the policy. The record also showed that the insurance company accepted premiums and paid 
benefits to several hundred other insureds located in California prior to the Plaintiff bringing her 
lawsuit. (ld. at *7.) 
Plaintiff argued that based on the foregoing jurisdictional facts, the Court had specific 
personal jurisdiction over the out-of-state insurance company. (ld. at *10.) The Court rejected these 
arguments and stated as follows: 
[W]e conclude that [the insurance company] did not subject itself to specific 
jurisdiction in California merely by accepting premium payments from California and 
by processing and paying claims submitted by its insureds for services rendered in this 
state. [The insurance company] did not "come here" voluntarily, no matter how many 
insureds did It was the unilateral decision of [Plaintiff] and other insureds to relocate 
to California which caused [the insurance company] to accept payments from this state 
and to process claims for services rendered in this state. These circumstances do not 
support a finding (that the insurance company] purposefully availed itself of forum 
benefits so as to make it subject to specific jurisdiction in California. (Elkman, supra, 
2009 WL 1333935, at *10 [emphasis added].) 
18 
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Here,	 like the insurance company in Elkman, NWS specifically limited its business 
transaction to entities located on Tribal Lands. NWS cannot be held to have purposefully availed 
itself of conducting or directing its activities at Califomia by virtue of the fact that California 
residents have directed their activities at Tribal lands by buying cigarettes from entitites other than 
NWS,	 and then transporting them into California. A major distinction between the cases cited by 
Plaintiffs and the factual circumstances in this case is that the ultimate activity discussed therein was 
conducted in the forum State and targeted at forum State residents, whereas here the activity at issue 
was specifically conducted outside the forum state, on tribal lands, and at entities which are residents 
of another forum. Any contact with residents of California was a result of California residents 
leaving California to purchase the goods from other third-party entities, not NWS, which are located 
on Tribal lands. In short, NWS "did not come voluntarily" to California "no matter how many" 
California residents purchased cigarettes from third-party entities on Tribal lands and it cannot be 
held to have purposefully availed itself or directed its activities at California, since all of those 
'activities were directed at the Tribal forwn, and entities and residents located there.2o 
In conclusion, the fact that the tribal entity that purchases goods from a non-resident entity 
and redistributes those goods to California residents is not sufficient to support a finding of minimum 
contacts for the purpose of acquiring jurisdiction over that non-resident entity, where the non-resident 
has not expressly aimed or targeted those residents, and those residents or other third-parties have 
unilaterally acted to create contacts with California. 
4.	 As Plaintiff Concedes t Public Law 280 Is Irrelevant to Whelther This 
Court Has Personal Jurisdiction In This Matter, and Even if it Does 
Apply, Plaintiff is Barred From Enforcing Its Civil Regulatory Laws on 
the Reservation.21 
20 Indeed, the insurance company had far more extensive contacts with California residents than NWS has in the instant 
case, since the insurance company maintained an ongoing commercial relationship with insureds in-state by performing 
its obligations under the policy in California. Here, it is undisputed that NWS has no relationship with any California 
resident that purchase cigarettes, and has only established commercial relationships with tribal entities and Ir.dian-owned 
entities located exclusively on Tribal lands. 
21 Plaintiffs argument concerning the application of Public Law 280 to the instant matter is truly bizarre in that it 
proceeds from the premise that "[t]his case is not about Pub. L. 280, and the People do not contend that PL 280 directly 
confers either subject matter or personal jurisdiction over NWS," but then inconsistently cites to this statute to argue that 
tbis Court should not take into account cases that expressly analyze minimum contacts and personal jurisdiction on Tribal 
19 
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100 I SJ;CONb ST. 
S"-CAA... 'DllO. ell 
Plaintiffs reliance on 28 U.S.c. § 1360, P.L. 83-280, 67 Stat. 588 ("PL 280") is hopelessly 
incorrect and highlights the improper focus of Plaintiffs argument concerning whether this Court has 
personal jurisdiction over NWS. Public law 280 is a narrow grant of subject matter jurisdiction to 
allow state courts to hear certain civil causes of action between private litigants, on Indian lands, and 
does not address issues of personal jurisdiction. Indeed, Plaintiff admits that it does not apply to this 
action. (Supp. Opp. at p. 3.) Additionally, Plaintiff wildly exaggerates the scope of subject matter 
jurisdiction granted to it by PL 280, since controlling authority precludes such jurisdiction over 
Plaintiff's causes of action. Therefore, this Court should reject Plaintiffs argument that PL 280 
grants this Court personal jurisdiction over this action. 
PL 280 was enacted to address the lack of appropriate tribal forums to settle private legal 
disputes between reservation Indians and other persons with whom reservation Indians may have 
dealings?2 (Bryan v. Itasca County Minnesota (1976) 426 U.S. 373, 383 (1976); California v. 
Cabazon Band ofMission Indians (1987) 480 U.S. 202, 208.) The type of "civil laws" that apply on 
Tribal lands pursuant to PL 280 are limited to causes of action such as contract and tort. (Bryan, 436 
U.S. at p. 385, fn.10.) More importantly, the grant of "civil" jurisdiction to a stale court is 
"applicable only as it may be relevant to private litigation." (Cabazon, supra, 480 u.s. at p. 208.) 
lands. (See People's Supplemental Opposition to Native Whoe[sale's Motion to Quash Service of Summons, at p. 3, lines 
17-19, cf p. 4, lines 23-26 ["NWS's citation to North Pacific Ins. Co. v. Switzlel' (1996) 143 Or.App. 223, is inapposite 
for the same reason, because the reservation has been expressly exempted from the reach of PL 280, unlike any of the 
reservations at issue here"].) As explained below, Public Law 280 is irrelevant to issues of personal jurisdiction on the 
reservation in the context of this case, and to the extent that it is ambiguous as to whether it applies or not, that ambiguity 
should be resolved in favor of NWS, since its position is consistent with less State regulation of Tribal lands and 
minimizes intrusions on Tribal sovereignty and jurisdiction. (Santa Rosa Band of Indians, supra, 532 F.2d at p. 660 
[applying Indian canon of construction "that ambiguities in Federal treaties or statutes dealing with Indians must be 
resolved favorably to the Indians" to Public Law 280].) 
22 The express language of Public Law 280 states that it applies to disputes to "between Indians, or to which Indians are 
party." This express limitation on the reach of the statute means that it does not apply to this action since no Indians are 
parties to the instant litigation. The only parties in this litigation are a State government, and an Indian-owned 
corporation, as Plaintiff readily concedes. (Supp. Opp. at p. 13, lines 8-10 ["Moreover, a corporation, even one wholly 
owned by members ofthe tribe on whose reservation it sits, is not a tribal member or Indian itself'] [emphasis added].) 
20 




































PL 280 simply does not pennit Plaintiff to obtain personal or subject matter jurisdiction on Tribal 
lands for enforcement of civil regulatory statutes, such as those fanning the basis of the causes of 
action in this case. In short, "if the state law generally permits the conduct at issue, subject to 
regulation, it must be classified a civil/regulatory and Public L. 280 does not authorize its 
enforcement on an Indian reservation." (Cabazon, supra, 480 U.S. at p. 209 [emphasis added].) 
There is no question that the shipment and sale of cigarettes in California is pennitted, subject to 
regulation. 
5.	 The Case Law Relied On By Plaintiff Is Distinguishable Because it Relates 
to Issues of Subject Matter Jurisdiction, and Do Not Discuss Issues of 
Minimum Contacts or Personal Jurisdiction. 
In response to the foregoing line of authorities, Plaintiff does not cite a single case which 
stands for the proposition that a State court may transcend the territorial limitations on its power 
imposed by the due process clause and the territorial boundaries of the reservation by extending 
personal jurisdiction on to Tribal lands. Instead, Plaintiff haplessly relies on an irrelevant line of 
cases which are readily distinguishable by virtue of their discussion of issues of subject matter 
jurisdiction, which is not before this Court in the instant motion. 
For example, in Chemehuevi Indian Tribe v. California State Board ofEqualization, 800 F.2d 
1446 (9th Cir. 1986), the Ninth Circuit did not address the issue of personal jurisdiction and merely 
held that California need not treat a Tribe as a sister state with respect to an interstate tax compact. 
There the Court held that California need not treat the tribe as it does a sister state in regard to an 
interstate tax compact. Rosalie Acosta v. County Of San Diego, 126 Cal.App.2d 455, 272 P.2d 92 
(Cal.App. 1954) does not address personal jurisdiction, and merely holds that a tribal member is a 
citizen of a state for welfare benefit purposes. 
Nevada v. Hicks, 533 U.S. 353 (2001) also does not discuss issues of persona jurisdiction, and 
therefore, the statement made by the Court 1hat Tribal lands are a part of a territory of a state is 
limited to the facts before the Court. Significantly, the Court concluded that process extended onto 
21 




































































Triba1lallds because the defendant had engaged in off-reservation activity in violation of California's 
criminal statutes, a violation which is clearly within PL 280's grant of criminal jurisdiction. Thus, 
Hicks fails to support the State's position that it this Court may exercise personal jurisditction over 
NWS in a Civil action. 
Each of the other cases cited by Plaintiff relate to actions brought by a tribe or Indian 
aggrieved by a State's attempts to regulate reservation activity. (Washington v. Confederated Tribes 
ofthe Coleville Indian Reservation (1979) 447 U.S. 134 [suit by tribe against state seeking to enjoin 
state from seizing cigarette shipments to reservation]; Moe v. Confederated Salish and Kootenai 
Tribes of the Flathead Reservation (1976) 425 U.S. 463 [Indian smoke shop owner brought 
declaratory action against state to prevent collection of state cigarettes taxes]; New Mexico v. 
Mescalero Apache Tribe (1983) 462 U.S. 324 [tribe brought action to enjoin state from enforcing 
state game laws on tribal land].) None of these cases involved claims of personal jurisdiction, 
accordingly, they should not be considered as determinative of the personal jurisdiction issued 
currently pending before this Court. 
B.	 Plaintifrs Asserted Causes of Action Do Not Arise Out of Sales of
 
Cigarettes on Tribal Lands California.
 
Plaintiff's asserted causes of action do not arise from NWS's activities on tribal lands. "In
 
ascertaining the existence of specific jurisdiction, '[this Court must] consider only those 'forum­

related activities as they relate to the specific cause of action. '" (Jewish Defense Org., supra, 72
 
Cal.App.4th at p. 1058, quoting Gordy v. Daily News, L.P. (9th Cir. 1996) 95 F.3d 829, 835.) "To
 
prevail, [plaintiff] must establish the causes of action arose out of an act committed or transaction
 
consummated in California . .." (Mansour v. Super. Ct. (1995) 38 Ca1.App.4th 1750, 1758-1759
 
[emphasis added].) Where the activity giving rise to minimum contacts occurred outside the forum
 
state, and that activity forms the basis of Plaintiffs claim, the relationship between that claim and the
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F.3d 450, .460-461.) Accordingly, Plaintiff must prove that each cause of action independently 
satisfies the minimum contacts "relatedness" requirement. (See Helicopteros Nacionales de 
Columbia, S.A. v. Hall (1984) 466 U.S. 408,415; Sonora Diamond Corp., supra, 83 Cal.AppAth at 
p. 536 [same].) 
1.	 PlaintifPs First Cause of Action Does Not Arise Out of, or Relate to Sales 
of Cigarettes on Tribal Lands. 
In Boaz v. Boyle & Co., Inc. (1995) 40 Cal.AppAth 700, the Court considered whether a cause 
of action related to the defendant's activities in California in the context of a mass tort litigation. In 
that case, plaintiff asserted that the Court had personal jurisdiction over the defendant manufacturer 
for its actions in producing a drug ingested by plaintiffs grandmothers which resulted in injuries to 
plaintiff, one of which was born and resided in California. (Id at pp. 717-721.) The jurisdictional 
facts showed the following: (1) all instances of ingestion of the drug took place in New York; (2) 9% 
of the defendant manufacturer's sales of the drug were made to California physicians during the 
relevant time period; (3) the defendant manufacturer targeted its advertising and marketing activities 
at California physicians; and (4) a single plaintiff in the action was a California resident whose 
grandmother had ingested the drug which led to her injuries. (Id) On these facts, the COUlt held that 
the trial court lacked specific personal jurisdiction over defendant, stating: 
It is conceded that none of [plaintiffs] grandmothers, who ingested DES, did so in 
California. Nor did any of them acquire the product as the result of any of [the 
defendant manufacturer's] activities related to California. Indeed, as we have seen, 
none of them except [one plaintiff] has any connection with this state. [That plaintiff] 
was born here and is a resident of California. But it is conceded that any [drug]­
related affliction she suffers has nothing to do with any of [defendant manufacturer's] 
activities related to California. (Id at p. 717-718.) 
As in Boaz, the Plaintiff has conceded that all activities, except for the act of shipping 
through California, giving rise to this litigation took place on Tribal lands, outside of Califomia.23 
The jurisdictional facts in this case show: (1) NWS sold cigarettes exclusively to a Tribal entity 
located on Tribal lands; (2) NWS shipped cigarettes exclusively to that Tribal entity, per the Tribal 
entity's directions; (3) there is no evidence in the record showing that NWS marketed or advertised to 
















any California residents, other than Tribal entities and Indian-owed retailers located on Tribal lands; 
2 and (4) no direct sales were made to any California resident. Plaintiff has also conceded these facts 
3 as well. When comparing these facts to Boaz, it is clear that the first cause of action does not arise 
4 out of NWS's activities in California, since the directory statute requires that a sale take place in 
California in order for it to apply. Plaintiff has conceded that no such sales take place by agreeing 
6 that all relevant contacts were exclusively with Tribal lands, and therefore, the first cause of action 
7 lacks a substantial nexus with NWS' limited activities in the State of California. (See Glencore 
8 Grain Rotterdam B. V. v. Shivnath Rai Harnarain Co. (9th Cir. 2002) 284 F.3d 1114, 1123 
9 [concluding that "claim does not arise out of conduct directed or at or related to Califomia" where 
companies involved were all out-of-state and required delivery of goods in a foreign location, even 
11 where numerous shipments were made from Califomia ports].) 
12 2. Plaintiff Has Conceded That Its Second Through Fourth Causes of Action 
13 
Do Not Arise Out of, or Relate to Sales of Cigarettes on Tribal Lands. 
Plaintiff has offered no substantive argument as to why its second through fourth claims arise 
14 
out of NWS's activities on Tribal lands by limiting its brief to the discussion of the directory statute, 
and therefore has waived it. On that basis alone, this Court should grant NWS's motion to quash and 
16 
dismiss the second through fourth causes of action. However, these causes of action also do not arise 
17 
out of NWS' activities in California, since each of the statutes upon which they are based require a 
18 
sale in California, and NWS has only made sales on Tribal lands?4 Accordingly, NWS' motion to 
19 
quash should be granted for the separate and independent reason that Plaintiffs causes of action do 
not arise out ofNWS' forum contacts. 
21 
III. PLAINTIFF'S EVIDENCE DOES NOT SUPPORT THE ASSERTIONS FOR
22 WHICH IT IS OFFERED. 
23 
A number of assertions made in Plaintiff's brief simply are not supported by any evidence in 
24 
the record?5 For example, Plaintiffs attorneys have made the following contentions without 
24 NWS incorporates by reference the arguments made in its reply brief as to why Plaintiff's causes of action do not arise 26 
out ofNWS' contacts with California. 
27 
25 NWS has also filed evidentiary objections to Plaintiff's evidence submitted in support of its supplemental opposition 
concurrently with the instant brief. NWS respectfully requests that this Court rule on those objections. The discussion in28 
24 
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providing a shred of evidentiary support: (1) NWS uses a California tribe as a middleman to 
2 distribute illegal cigarettes to the California public in general; (2) NWS is guilty of violating Revenue 
3 and Taxation Code section 30165.1, subdivision (e)(3)(B); and (3) NWS knows the cigarettes which 
4 are the subject of this action are being distributed in violation of law; (4) "NWS alone, not the 
California buyer (Big Sandy), nor the California reCipients (Big Sandy, Black Hawk Tobacco, Huber 
6 and Native Made), directed all releases from the FTZ" (Supp. Opp. at pp. 6, lines 19-26 to 7, lines 1­
7 2.); and (5) that cigarettes sold by the various retailers to Plaintiff's various declarants were actually 
8 the same cigarettes that Native Wholesale shipped to the Big Sandy Rancheria and other locations. 
9 NWS respectfully requests that this Court not consider these points in making its ruling, since there is 
no evidence in the record to support them, and the burden is on Plaintiff to establish by 
11 preponderance of the evidence that these facts exist. 
12 IV. CONCLUSION 
13 Personal jurisdiction attaches at the point where all elements of the minimum contacts test are 
14 satisfied. Accordingly, personal jurisdiction cannot attach to NWS upon shipment of goods through 
the State of California, upon delivery of goods to a tribal entity located on tribal lands, or upon 
16 redistribution of those goods to California residents, because at each point, not all elements of the test 
17 are satisfied. For all of the foregoing reasons, and the reasons laid out in NWS's other supporting 
18 papers, this Court should grant NWS's motion to quash and dismiss this action in its entirety with 
19 prejudice. 
Respectfully submitted, 




Attorneys for Defendant 




this portion of the brief is limited to pointing out to the Court where Plaintiff has offered no evidence at all to support its 
assertions.28 
25 
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INTRODUCTION
 
By order dated September 15, 2009, this Court has asked for supplemental briefing 
concerning the holding of a California trial court to the effect that that court could not exercise in 
personam jurisdiction oveT Native Wholesale Supply Company (Native Wholesale), because the 
sale of the cigarettes in question terminates on an Indian reservation, albeit located in California. 
On several independent grounds the California court's analysis is faulty. 
First, the California court confused and conflated federal preemption principles related to 
Indian law with the power of a court to hear a matter, consistent with due process, over an out­
of-state defendant. 
Second, the California court improperly allowed Native Wholesale to assert as its own the 
Indian law rights of the California tribe receiving the cigarettes. This should not be allowed for 
two reasons here. First, the facts are different. Warpath, Inc., the recipient in Idaho of Native 
Wholesale's illegal cigarette sales and shipments, is not a tribe or tribal member but, instead, is a 
state-law created corporation. It simply does not have the same Indian law rights that a federally 
recognized tribe like the Big Sandy Tribe in California has and which the California court 
allowed Native Wholesale to assert there. Second, in any event, Warpath is not a defendant or 
otherwise alleged to have committed any violation of Idaho law. Further, despite opportunity 
and capability to appear in this case, Warpath has not sought to intervene. Principles of standing 
prohibit allowing Native Wholesale to assert here, as a third party, whatever rights Warpath has 
in order to exonerate Native Wholesale from liability for its violations of Idaho law. 
Third, the California court's conclusion that due process does not allow it to exercise in 
personam jurisdiction is supported by neither United States nor Idaho Supreme Court precedent. 
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Fourth, the California court's conclusion that the Commerce Clause and Indian 
Commerce Clause do not allow California to stop Native Wholesale's illegal cigarette sales finds 
no support in United States Supreme Court precedent. On the contrary, overwhelming precedent 
recognizes a State's right to prevent an out-of-state defendant from evading restrictions on the 
marketing of cigarettes applicable to in-state vendors. 
BACKGROUND 
The Court is familiar with the facts surrounding this matter: Native Wholesale is a 
corporation established pursuant to the Sac and Fox Tribe of Oklahoma's corporate code and has 
its principal place of business on the Seneca Reservation, located in New York. Affidavit of 
Arthur Montour in Support of Motion to Dismiss for Lack of Personal Jurisdiction (Montour 
Affidavit), p. 2, ~ 2. Native Wholesale sells cigarettes to Warpath, Inc. Second Affidavit of 
Beth Kittelmann (Kittelmann Affidavit), p. 4, ~ 9. Native Wholesale does this by first sending 
the cigarettes to the Las Vegas Foreign Trade Zone (FTZ), where they are stored. When 
Warpath wants cigarettes, it orders them from Native Wholesale, which instructs the FTZ to 
release the ordered cigarettes to a trucking company, such as Con-Way Freight, with whom 
Native Wholesale has contracted and paid to deliver the cigarettes to Warpath. Id. Warpath is 
located in Plummer, Idaho, and the store is within the boundaries of the Coeur d'Alene 
Reservation. Affidavit of Samuel A. Diddle in Support of Motion to Dismiss for Lack of 
Personal Jurisdiction And/Or Subject Matter Jurisdiction, p. 2, ~ 3, Exhibit B. Warpath is not 
(and as a non-biological "person" could not be) a member of the Coeur d'Alene Tribe; it is an 
Idaho corporation. ld., p. 2, ~ 2, Exhibit A. Indeed, being incorporated in Idaho it is a resident 
of Idaho. See Caremark Therapeutic Servs. v. Leavitt, 405 F. Supp.2d 454,458 (S.D.N.Y. 2006) 
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(traditional definition of residence for a corporation is the place of incorporation). Native 
Wholesale for the same reason is not a member of the Seneca Nation or the Coeur d' Alene Tribe. 
The State of California has also brought suit against Native Wholesale for its allegedly 
illegal marketing of cigarettes there. The California trial court recently dismissed the complaint 
on three grounds: 
o Because the cigarettes Native Wholesale has sold are to an Indian tribe and because 
under federal law tribes enjoy a level of sovereign immunity, insufficient contacts existed 
between California and Native Wholesale for in personam jurisdiction purposes. Minute Order. 
People v. Native Whole:sale Supply Company, Case No. 34-2008-00014593-CU-CL-GDS, 
Superior Court, Sacramento County, (Minute Order), p. 4. 
o The fact that Native Wholesale's cigarettes were resold in California was insufficient, 
under a stream of commerce theory, to justify the exercise of personal jurisdiction. Minute 
Order. pp. 4-5. 
o The Interstate Commerce Clause and Indian Commerce Clause bar California from 
regulating Native Wholesale's cigarette sales into the State. Minute Order, p. 6. 
Native Wholesale urges this Court to adopt the California court's reasoning and result and 
dismiss the State's action here. For the following reasons, the Court should reject Native 
Wholesale's invitation. 
ARGUMENT 
L	 THE CALIFORNIA COURT IMPROPERLY CONFUSED FEDERAL 
PREEMPTION LAW WITH PERSONAL JURISDICTION ANALYSIS 
The California court began its personal jurisdiction analysis correctly by inquiring into 
whether California had enough minimum contacts with Native Wholesale to satisfy due process. 
Minute Order, pp. 2-4. The court declared that it did not have such contacts, stating that there 
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were no cases holding that "sales by an out-of-state corporation to an Indian tribe on a 
reservation located in this state constitutes minimum contacts with this state that will support 
personal jurisdiction over the out-of-state corporation." Minute Order, p. 2. This is a red 
herring. That there are no such precise case holdings does not mean that such contacts do not 
count as contacts for due process purposes. 
A. The California court relied upon two decisions, State v. Flammond, 621 P.2d 471 
(Mont. 1980), and Martinez v. Superior Court, 731 P.2d 1244 (Ariz. Ct. App. 1987), for its 
"minimum contacts" determination. Neither case is apposite here. In Flammond, the court ruled 
that it had neither subject matter nor personal jurisdiction over a child support action against a 
father who is an enrolled member of the Blackfoot Tribe and who was residing on the Blackfoot 
Reservation. The father married the mother in California and the couple separated in California. 
Later the father moved back to the Blackfoot Reservation. Jd. at 472. Two points about this case 
bear mentioning. First, finding that it did not have subject matter jurisdiction, the court's ruling 
on personal jurisdiction is dicta. Second, the facts surrounding this case are not close to that 
before this Court. Here, as discussed in the prior briefing, Native Wholesale does not reside on 
the Coeur d'Alene Reservation; it is not a member of the Coeur d' Alene Tribe; and it has 
significant, sizable. and purposeful contacts with Idaho by virtue of its selling, shipping and 
causing to be imported into Idaho millions of noncompliant cigarettes. In short, the facts of this 
case do not fit into Flamrnond's child support framework involving an action against a member 
ofa tribe residing on his Tribe's reservation. 
Martinez v. Superior Court, 731 P.2d 1244 (Ariz. Ct. App. 1987), closely parallels 
Flammond. A non-Indian wife filed for divorce in Arizona state court. The Indian husband 
objected. The court noted that the parties lived on the reservation of the tribe to which the 
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husband belonged, that the marriage occurred and fell apart on the reservation, that the children 
to the marriage were conceived on the reservation, and that the tribe had its own divorce code 
and tribal court to handle family-law matters. Id at 1246. The court thus ruled that under such 
circumstance it could not exercise personal jurisdiction over the Indian father. It is plain that 
Martinez's personal jurisdiction holding was predicated on Indian-law preemption principles, not 
Due Process Clause-based "minimum contacts" jurisprudence; it is no less plain that Martinez's 
facts are too far afield of the case to be instructive. The State is not suing Warpath, Inc. for 
selling non-compliant cigarettes on the Coeur d' Alene Reservation. Rather, it is suing Native 
Wholesale for selling, shipping, and causing to be imported into Idaho non-compliant cigarettes. 
B. The California court further rejected the notion that Native Wholesale's sales to 
the Big Sandy Tribe constituted "minimum contacts," stating that "simply because Big Sandy is 
physically located in this state," this is not enough. Minute Order, p. 2. Being on a reservation, 
however, does not mean a person or business entity is not part of the State where the reservation 
is located. As the Ninth Circuit Court of Appeals observed with respect to a matter involving 
California-and a case overlooked by the California court: "The attributes of sovereignty 
possessed by [a] Tribe do not negate the fact that [a] Reservation is a part of the State of 
California." Chemehuevi Indian Tribe v. California State Bd. of Equalization 800 F.2d 1446, 
1450 (9th Cir. 1986) (emphasis added). By parity of logic, if a commercial enterprise conducts 
its operations on or sells its product to customers on an Indian reservation within Idaho, it is 
doing business in this State. E.g., Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 188 
(1989) ("[i]n this case, ... all of Cotton's leases are located entirely within the borders of the 
State of New Mexico and also within the borders of the Jicarilla Apache Reservation"). As the 
United States Supreme Court later reiterated "[s]tate sovereignty does not end at a reservation's 
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border .... Ordinarily, it is now clear, an Indian reservation is considered part of the territory of 
the State." Nevada v. Hicks, 533 U.S. 353, 361-62 (2001) (citations omitted).' 
The California court went astray because it confused the issue of whether adequate 
"minimum contacts" personal jurisdiction exist, a due process concern, with the issue of whether 
su~ject-matterjurisdiction may be exercised over a tribal member residing on the reservation set 
aside for the member's tribe--i.e., whether the authority of state courts to adjudicate the involved 
controversy is preempted by applicable federal statutes or common law. See, e.g., Fisher v. 
District Court, 424 U.S. 382, 386 (1976) ("[i]n litigation between Indians and non-Indians arising 
out of conduct on an Indian reservation, resolution of conflicts between the jurisdiction of state 
and tribal courts has depended, absent a governing Act of Congress, on 'whether the state action 
infringed on the right of reservation Indians to make their own laws and be ruled by them"'); 
Williams v. Lee, 358 U.S. 217, 223 (1959) (allowing state court to exercise jurisdiction over debt 
action against two tribal members by reservation trader impermissible, since "[t]here can be no 
doubt that to allow the exercise of state jurisdiction here would undermine the authority of the 
tribal courts over Reservation affairs and hence would infringe on the right of the Indians to 
govern themselves"). To be sure the California court is correct that '''tribal sovereignty [is] at its 
strongest when explicitly established by a treaty ... or when tribal government acts within the 
borders of its reservation, in a matter of concern only to members of the tribe[.]'" Minute Order, 
p. 3, quoting San Manuel Indian Bingo and Casino v. NLRB, 475 F.3d 1306, 1312 (D.C. Cir. 
2007). But this substantive principle of Indian law says nothing about whether Native 
Wholesale's millions of dollars in commercial dealings with an Idaho corporation residing in 
Idaho constitute a sufficient basis for the exercise of in personam jurisdiction here. 
While the California court cited to Hicks, it was for a different proposition and not related to the fact 
that Indian reservations are part of the territory of a State. The California court did not cite to ~ottoIl 
Petroleum or Chemehuevi Indian Tribe. 
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C. Even as to substantive Indian law principles, the California court's analysis 
omitted key considerations. It has long been settled that "Indians going beyond reservation 
boundaries have generally been subject to non-discriminatory state laws otherwise applicable to 
all citizens of the State." Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973). 
Consequently, if one were to assume arguendo that Native Wholesale (a corporation chartered 
under an Oklahoma tribe's code) should be deemed a member of the Seneca Nation on whose 
New York reservation its headquarters are located, its actions in selling, shipping, and otherwise 
causing to be imported into Idaho non-compliant cigarettes would be subject to the relevant state 
tobacco legislation since no claim exists that these laws treat tribes or their members differently 
than similarly situated nonmembers. E.g., Duro v. Reina, 495 U.S. 676, 686 (1990); Washington v. 
Confederated Tribes of Colville Reservation, 447 U.S. 134, 161 (1980). The Maine Supreme Court in 
Department of Health and Human Services v. Maybee, 965 A.2d 55, 57 (Me. 2009), so reasoned 
in rejecting a tribal member vendor's preemption challenge without regard to the specific 
location within Maine to which the cigarettes were shipped ("[a]ctivity of tribal members that 
takes place within the reservation but has an impact outside the reservation may be regulated by 
the states") (citing Hicks, 533 U.S. at 362-66). Native Wholesale, in short, enjoys no special 
status merely because its principal place of business exists on the Seneca Nation's New York 
reservation; its Indian law-relevant status is the same as it would be if it were headquartered in 
Boise (or Plummer, Idaho for that matter), where it enjoys no special exemption from state law 
because it admittedly is not a member of the Coeur d'Alene Tribe. 
The substantive Indian law-grounded preemption result here, however, would not change 
even were Mescalero Apache ignored. Application of the interest-balancing test articulated most 
definitively under White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980), is addressed 
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in the State's earlier brief opposing the motion to dismiss on subject matter jurisdiction grounds 
at pages 13-15, and that analysis will not be repeated. Nevertheless, the bottom line is that upon 
balancing the relevant tribal, federal and state interests, this strongly supports allowing Idaho to 
require Native Wholesale's cigarette sales, shipments and importing of cigarettes into Idaho to 
comply with Idaho law. 
D. A separate problem in the California decision was allowing Native Wholesale to 
assert the federal Indian law rights of the Big Sandy Tribe in the California litigation. Big 
Sandy's status as a federally recognized tribe was important to the California court: "Big Sandy 
is a sovereign Indian tribe. Activities involving a sovereign physically in California are not 
treated in the same manner as activities involving other entities located in California." Minute 
Order, p. 5. The California court did not explain the basis, however, for allowing Native 
Wholesale to set forth and rely upon the Big Sandy Tribe's status as a federally recognized tribe 
in order to exonerate itse:lf from its illegal sales into California. Indeed, the California court 
erred in allowing Native Wholesale to do so. 
Ordinarily, a plaintiff cannot maintain an action to redress injuries to others or to assert 
the rights of third persons. Tileston v. Ullman, 318 U.S. 44, 46, (1943). There is an exception to 
this rule, but only if three conditions are met: the litigant has suffered "injury in fact," plaintiff 
has a close relationship with the third party so as to have consistent interests, and it would be 
difficult or impossible for such parties to assert their rights themselves. Powers v. Ohio, 499 
U.S. 400, 410-11 (1991). Focusing on the third condition here, there is nothing in the record to 
show that it would be impossible, let alone "difficult," for Warpath, Inc. to assert the Indian law 
rights Native Wholesale asserts here. Thus, third party standing is not available, and there is no 
basis for Native Wholesa:le to assert Warpath's rights here. Accord Kootenai Medical Center v. 
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Idaho Dep't of Health and Welfare, Nos. 34879,34880 & 34881, 2009 WL 2581670, at *6-*7 
(Idaho	 S. Ct. Sept. 24, 2009) (hospital lacks third-party standing to assert due process rights of 
Medicaid patients). 2 
II.	 THE CALIFORNIA COURT IMPROPERLY APPLIED STREAM OF 
COMMERCE PRECEDENT TO REJECT PERSONAL JURISDICTION 
Rejecting Native Wholesale's direct contacts with the Big Sandy Tribe, the California 
court stated that personal jurisdiction could nevertheless be exercised for cigarette sales ending 
up in California, pursuant to a stream of commerce analysis, but only if Native Wholesale 
exercised some control over the cigarette's ultimate destination. Minute Order" p. 5, citing As 
You Sow v. Crawford Laboratories, Inc., 50 Cal. App. 4th 1859 (1996). The California court 
declared, however, that h~callse Native Wholesale had stamped its cigarettes as "for reservation 
sale only," this was enough to exonerate it from Big Sandy's subsequent sales to California 
residents. 
The California court's myopic factual focus should not be followed here. As noted in 
prior briefing, the undisputed facts are that before Native Wholesale sells the cigarettes to 
Warpath, Inc., it ships them to the FTZ in Nevada, and then after the cigarettes are sold to 
Warpath, they are shipped from Nevada to Idaho. And what also cannot be denied is that Native 
Wholesale controls the shipping of its cigarettes to Idaho. It is Native Wholesale, not Warpath, 
that notifies the FTZ when a sale has occurred and that certain brands and styles of cigarettes in 
2 Even were Warpath, Inc. to intervene or appear, it could not assert the rights ofa member of the Coeur 
d'Alene Tribe or of the Co~:ur d'Alene Tribe itself, because it is neither. The fact is that a corporation. 
even one owned by members of the tribe on whose reservation it sits, is not a tribal member or Indian 
itself. See Dole Food Co. v. Patrickson, 538 U.S. 468, 474-75 (2003) (corporations have identities 
separate from that of their owners); Baraga Prods., Inc. v. Comm'r, 971 F. Supp. 294, 296 (W.O. Mich. 
1977) aiI'd J 36 F.3d (6th Cir. 1998) (incorporated business entity not an enrolled member of an Indian 
tribe simply because its sole shareholder is); id., at 298 ("a corporation is not an 'Indian' for purposes of 
immunity" from the application of state law). 
PLAINTIFFS' SECOND SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO 
DEFENDANT'S MOTION TO DISMISS - 9 
000648
certain quantities should be readied and released for shipment to Warpath. 3 The trucking 
companies' bills of lading list Native Wholesaler as the shipper and as the entity to be billed.4 
Not one shipment in its five-plus years of millions of cigarette sales to Idaho reflect any contact 
between Warpath and the Nevada FTZ or between Warpath and a trucking company, other than 
being listed as the purchaser and ultimate recipient of the cigarettes. 
Native Wholesale, in other words, plays a central and directing function in controlling all 
aspects of the storage and shipment of its millions of cigarette into Idaho. And what is true is 
that that control and conduct are more than adequate evidence to establish that personal 
jurisdiction may be exercised. E.g., Quill Corp. v. North Dakota, 504 U.S. 298, 307 (1992) (that 
a foreign corporation ava:ils itself of "the benefits of an economic market in the forum State" is 
sufficient to establish personal jurisdiction "even if it has no physical presence in the State."); 
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473 (1985) (due process is met where the 
defendant "purposefully directed" activities toward the forum state or intends to derive benefits 
from its markets); id. at 473-74 ("where individuals 'purposefully derive benefit' from their 
interstate activities, it may well be unfair to allow them to escape having to account in other 
States for consequences that arise proximately from such activities") (emphasis added; citations 
omitted); Asahi Metal Indus. Co. Ltd. v. Superior Court, 480 U.S. 102, 112 (1987) (personal 
jurisdiction may be exercised over an out-of-state defendant where this action of the defendant 
purposefully directed toward the forum State); World-Wide Volkswagen Corp. v. Woodson, 444 
U.S. 286, 297-98 (1980) (personal jurisdiction may be exercised in instances where the presence 
of the product at issue in the forum state was "not simply an isolated occurrence," but arose from 
3 2nd Kittelmann Aff., pp. 4, 7, ~ ~9, 20. 
4 2nd Kittelmann Aff., p. 7, ~ 20. True and correct copies of several representative samples of Native 
Wholesale's post-August 2008 invoicesfbills of lading which show it both as the "buyer" and seller of its 
cigarettes are attached to the 2nd Kittelmann Aff. as Exhibit I. 
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the defendant's intentional efforts "to service, directly or indirectly, the market for its product in 
[the forum state]"); Houghland Farms, Inc. v. Johnson, 119 Idaho 72, 80, 803 P.2d 978, 986 
(1990) (type of "minimum contact" relevant to due process analysis is "whether the defendant 
'purposefully directed' its activities at residents of the forum and whether the litigation results 
from the alleged injuries that arose out of or relate to those activities'''). 
In short, given Native Wholesale's direct sales and shipments of millions of illegal 
cigarettes to an Idaho resident and corporation in Idaho, there was no need for the California 
court (or this Court) to engage in a stream of commerce analysis. The fact is that stream of 
commerce analysis is utiliized in cases where an out-of-state defendant sells its product to one or 
more intermediaries, who also may be located outside the forum State, and who ultimately sell or 
distribute defendant's product in the forum State. In such instances, courts may exercise in 
personam jurisdiction over such defendant where it is shown that it "delivers its products into the 
stream of commerce with the expectation that they will be purchased by consumers in the forum 
state." World-Wide Volkswagen, 444 U.S. at 297-98. That is not the case here, where the 
evidence shows that Native Wholesale has directly sold its products over an extended time 
period to an Idaho resident for delivery with implicit recognition that the product could be, and 
would be, marketed at least in part to other Idaho residents. 
The conclusion that Native Wholesale was or reasonably should have been aware that its 
cigarettes sales to Warpath, Inc. would have both on- and off-reservation effects in Idaho is 
compelled by the facts appearing in the record as they currently exist or are capable of judicial 
notice under I.R.E. 20 I for purposes of resolving the present motion to dismiss. The 92 million-
plus cigarettes sold to Warpath, Inc., constitute a staggering volume for a single retailer and 
plainly serve a market far larger than the on-reservation members of the Coeur d' Alene Tribe. 
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According to the 2000 C(~nsus, there are just over 1,325 American Indians living on the Coeur 
d'Alene Reservation. s The shipment of 92 million plus cigarettes to that reservation by Native 
Wholesale defies any suggestion that such a volume of cigarettes would be purchased 
exclusively by 1,325 consumers (and this assumes each and every Indian living on the 
Reservation is a smoking adult, which of course is not true) and Native Wholesale does not 
contend to the contrary. Clearly, large volumes of the cigarettes being sold to Warpath 
ultimately are being purchased by non-members of the Coeur d' Alene Tribe, resulting in large 
off-reservation effects. Native Wholesale knows or should know that these cigarettes are being 
sold and distributed to individuals other than Coeur d'Alene members residing on their 
Reservation. 
Given the volume of cigarettes being sold, if personal jurisdiction exists over a Virginia 
manufacturer after plaintiff developed an infection in Idaho from an intrauterine device being 
inserted in California, see Duignan v. A.H. Robins Co., 98 Idaho 134, 559 P.2d 750 (1977), or if 
personal jurisdiction exists over an out-of-state component manufacturer when an industrial 
boiler assembled out-of-state exploded, injuring an Idaho man, see Doggett v. Electronics Corp. 
of America, 93 Idaho 26, 454 P.2d 63 (1969), or if personal jurisdiction exists over a 
Pennsylvania manufacturer of airplane component parts distributed to a Kansas-based plane 
manufacturer, when plane crash occurred in Idaho, see Nat'l Union Fire Ins. Co. v. Aerohawk 
Aviation, Inc., 259 F. Supp. 2d 1096 (D. Idaho 2003), and if "jurisdiction may attach [to] an out­
of-forum defendant [who] merely engages in conduct aimed at, and having effect in, the situs 
state," see Ziegler v. Indian River County, 64 F.3d 470, 473 (9th Cir. 1995), then personal 
U.S. Census Bureau; Census 2000 Summary File 1 (SF1) IOO-Percent Data, P9 Race; generated using 
American FactFinder; http://factfinder.census.goY (Aug. 11, 2008). This number, importantly, includes 
all persons self-identifying as American Indians and not just persons who are actual members of the 
Coeur d'Alene Tribe. 
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jurisdiction may be exercised instantly as a result of Native Wholesale's sale of 92 million 
noncompliant cigarettes over a five-year period to an Idaho corporation and its central role in 
ensuring delivery into this State from the Nevada FTZ for marketing to, inter alia, Idaho 
consumers. 
III.	 THE CALIFORNIA COURT IMPROPERLY RULED THAT THE COMMERCE 
CLAUSE AND THE INDIAN COMMERCE CLAUSE PRECLUDE THE STATE 
FROM STOPPING NATIVE WHOLESALE'S ILLEGAL CIGARETTE SALES 
A. The Commerce Clause is not an impediment to the State applying its laws to 
Native Wholesale's illegal cigarette sales. Thus, while Native Wholesale has not raised this 
issue, because the California court did, the State will respond briefly. In short, while the 
Commerce Clause generally is invoked as authority for federal legislation, the so-called dormant 
Commerce Clause limits the States' ability to enact legislation that adversely affects interstate 
commerce. See Quill Cc~ v. North Dakota, 504 U.S. 298, 309 (1992) ("[T]he Commerce 
Clause is more than an affirmative grant of power; it has a negative sweep as well"). State 
legislation may violate the dormant Commerce Clause if it either: (1) facially discriminates in 
favor of intrastate interests or (2) although facially neutral, has the "practical effect" of directly 
controlling "commerce occurring wholly outside that State's borders." Healy v. Beer Ins1., Inc., 
491 U.S. 324, 332 (1989). 
The Complementary Act and Idaho's tax laws grant no advantage to any intrastate seller 
and are completely neutraI in their application. This is relevant because state regulation that is 
evenhanded passes constitutional muster even if it imposes an incidental burden on interstate 
commerce, unless it can be shown that the regulation's burden on interstate commerce is "clearly 
excessive" when compared to the regulation's local benefits. Or. Waste Sys., Inc. v. Dep't of 
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Envt'l Quality, 511 U.S. 93, 99 (1994); see also Freedom Holdings, Inc. v. Spitzer, 357 F.3d 205 
(2nd Cir. 2004); Brown & Williamson Tobacco Corp. v. Pataki, 320 F.3d 200 (2nd Cir. 2003). 
Because the Complementary Act and Idaho's tax laws do not discriminate in favor or 
intrastate interests, the next step is to evaluate whether these laws have the "practical effect" of 
directly controlling "commerce occurring wholly outside the State's borders." Healy, 491 U.S. 
at 336 (emphasis added). It is important to note that an "effect" on extraterritorial commerce 
"does not rise to the level of a constitutionally impermissible act because it does not constitute 
the 'regulati[on of] commerce,' Healy 491 U.S. at 332, 'control [of] commerce,' id. at 336, 
'projection of one state regulatory regime into the jurisdiction of another State,' id. at 337, or 
'application of a state statute to [extraterritorial] commerce,' id. at 336, necessary to render a 
state statute invalid." Freedom Holdings, 357 F.3d at 220 (citations omitted). As noted by the 
Supreme Court, "[t]he mere fact that state action may have repercussions beyond state lines is of 
no judicial significance so long as the action is not within that domain which the Constitution 
forbids." Osborn v. Ozlin, 310 U.S. 53, 62 (1940); see also Healy, 491 U.S. at 345 (Scalia, L 
concurring in part and concurring in the judgment) (noting that "innumerable valid state laws 
affect pricing decisions in other States," and cautioning against allowing Commerce Clause 
jurisprudence to "degenerate into disputes over degree of economic effect"). 
The Complementary Act and Idaho's tax laws do not directly control commerce occurring 
wholly outside Idaho's border. The laws apply to and regulate only the sales of tobacco 
products that are purchased by and shipped to consumers (including retailers) in Idaho. In short, 
Healy's concerns are satisfied and the California court's conclusion that it could not address, 
consistent with the Commerce Clause, Native Wholesale's illegal cigarette sales is without basis. 
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B. The California court's statement that the Indian Commerce Clause also poses an 
impediment to state regulation is equally off-based. Applicable Supreme Court precedent does 
not support the California court's conclusion, advocated by Native Wholesale here. As the Court 
has explained, the "central function" of the Indian Commerce Clause, US. Const. art. I, § 8, cl. 
3, "is to provide Congress with plenary power to legislate in the field of Indian affairs." Cotton 
Petroleum, 490 U.S. at 192. There is nothing in the Indian Commerce Clause which operates to 
preempt or curtail state law claims akin to the negative or dormant function possessed by the 
Interstate Commerce Clause. Thus, in Ramah Navajo School Board, Inc. v. Bureau of Revenue, 
458 US. 832 (1982), the Supreme Court rejected the United States' request to "rely on the 
dormant Indian Commerce Clause ... to hold that on-reservation activities involving a resident 
tribe are presumptively beyond the reach of state law even in the absence of comprehensive 
federal regulation, thus placing the burden on the State to demonstrate that its intrusion is either 
condoned by Congress or justified by a compelling need to protect legitimate, specified state 
interests other than the generalized desire to collect revenue." Jd. at 845. In the Court's view, 
"the existing pre-emption analysis governing these cases is sufficiently sensitive to many of the 
concerns expressed by the Solicitor General" since, "[a]lthough clearer rules and presumptions 
promote the interest in simplifying litigation, our precedents announcing the scope of pre­
emption analysis in this area provide sufficient guidance to state courts and also allow for more 
flexible consideration of the federal, state, and tribal interests at issue." Jd. at 846; accord Cotton 
Petroleum, 490 US. at 192. Because the Indian Commerce Clause merely empowers Congress 
to act, it has no independc:ntly preemptive function such to support Native Wholesale's claim or 
preemption. See also Omaha Tribe v. Miller, 311 F. Supp. 2d 816, 822 (S.D. Iowa 2004); Ward 
v. New York, 291 F. Supp. 2d 188, 199 (W.D.N.Y. 2003). Preemption instead must derive from 
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application of congressional enactments or federal common law and as explained above and in 
prior briefing, federal law does not stand in the way of the State's efforts here to stop Native 
Wholesale's illegal cigarette sales and shipments into Idaho. 
CONCLUSION 
Based on the foregoing argument, the State and the Tax Commission respectfully request 
that this Court deny Native Wholesale's motion to dismiss on personal and subject matter 
jurisdiction grounds and grant the State and Tax Commission's motion for a preliminary 
injunction. 
DATED this 13th day of October, 2009. 
LAWRENCE G. WASDEN IDAHO STATE TAX COMMISSION 
IDAHO ATTORNEY G]~NERAL 
7~~~~1- -h 
By ~BY~~~~ THEODORE V. SPANGLEii,
 
Deputy Attorney Gellleral Deputy Attorney General
 
Consumer Protection Division State Tax Commission
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DEFENDANT'S MOTION TO 
DISMISS 
COMES NOW the Defendant, Native Wholesale Supply Company ("NWS"), by and through 
its attorneys of record, Eberle" Berlin, Kading, Turnbow & McKlveen, Chartered, and submits this 
Response to Plaintiffs' Second Supplemental Memorandum in Opposition to Defendant's Motion to 
Dismiss. 
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In its Memorandum Decision and Order dated September 15, 2009, this Court allowed 
NWS to submit to the Court a decision from the Superior Court of California, County of 
Sacramento, which dealt with issues virtually identical to the present litigation. Plaintiff then 
was given two weeks to submit materials in response. 
NWS submitted that California decision to the Court, along with a brief statement setting 
out the background of the California litigation. In response, Plaintiffs filed a seventeen (17) page 
"Second Supplemental Memorandum in Opposition to Defendant's Motion to Dismiss," not 
simply dealing with the dc~cision of California Court, but going far beyond in an attempt to take a 
third bite at the apple. NWS asserts that Plaintiffs' response was improper, as the Court did not 
invite another memorandum in opposition to the Motion to Dismiss, but only a limited response 
dealing with the California case. NWS requests the Court to strike Plaintiffs' Supplemental 
Memorandum. 
If the Court wishes to receive additional legal arguments expanding upon the California 
decision, NWS respectfully submits the following: 
As the Court will note, the California decision dealt with identical legal issues. The State 
attempted to impose cigarette regulations on NWS, a corporation chartered by a sovereign Indian 
Nation and wholly owned by a member of another federally recognized sovereign Indian nation. 
NWS had no physical presence in the State and simply sold cigarettes to a tribal entity which in 
turn sold those cigarettes on a reservation. The issue was whether the State had personal 
jurisdiction over NWS. 
Plaintiffs in this case point out that in California the cigarettes were sold to an Indian 
tribe whereas in Idaho the cigarettes are sold by NWS to a corporation owned and operated by an 
enrolled member of a tribe. This is a distinction without a legal difference. That fact is borne 
out by the provisions of the Idaho Administrative Rules, IDAPA 35.01.10.014.01, which 
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specifically provides that cigarette wholesalers may deliver cigarettes without Idaho stamps to 
Indian reservations when the purchaser is a business enterprise operated by the tribe or when the 
purchaser is a "business enterprise wholly owned and operated by an enrolled member or 
members of an Idaho Indian tribe." Thus, the Idaho Administrative Rules, which control actions 
of the State and the State Tax Commission, recognize that there is no legal distinction. 
The other factual statement that Plaintiffs make is that NWS somehow controls the 
"millions of cigarettes" it ships into Idaho. There is no proof of this in the record before this 
Court. The only proof is that NWS sells cigarettes to Warpath FOB Seneca Nation of Indians 
Territory basis. NWS dm:s not sell cigarettes into the State ofIdaho, but sells to Warpath which 
directs where the cigarett~:s are sold and to whom they are sold. 
I.	 The California Court Did Not "Confuse and Connate" Federal Preemption 
Principles with Personal Jurisdiction Analysis. 
The California Court did not improperly confuse Federal preemption with personal 
jurisdiction. Rather, the Court conducted an analysis whether minimum contact existed to allow 
for personal jurisdiction. In order to conduct this analysis where the only contacts by NWS is 
with an Indian tribe or an entity wholly owned by an enrolled member of an Indian tribe on 
Indian lands, the Court had to look to issues of Federal preemption, involving the lack of 
authority by a state to regulate transactions with Indians on Indian lands. The Plaintiffs argue 
that it is a "red herring" that the California court found that there were no cases holding that 
"sales by an out-of-state corporation to an Indian tribe on a reservation located in this state 
constitutes minimum contacts with this state that will support personal jurisdiction over the out­
of-state corporation." This is not a red herring; it is a significant legal finding and supports the 
view that there are no minimum contacts justifying exercise of personal jurisdiction. 
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The Plaintiffs then try to downplay the significance of domestic relations cases relied on 
by the California court. Plaintiffs do this by either misrepresenting or misunderstanding the 
holdings of those cases. While the underlying subject matter deals with domestic relations, the 
decisions rest on issues of personal jurisdiction over tribal members residing on a reservation in a 
suit brought by an out-of-state non-tribal member. Those cases hold that the state cannot 
regulate tribal members on reservations and thus there is no personal jurisdiction. That is, 
activities taking place solely on Indian land do not constitute contacts with the forum state. The 
California court noted that those cases are relevant to rebut the State's assertion that NWS' s sales 
to the California tribe constituted minimum contacts with the State simply because the tribe is 
physically located in the State. That is the same argument Plaintiffs are making in this case, and 
it must be rejected for the same reasons the California court specified in its Order. 
What is confusing the issue is the Plaintiff's misstatement of the NWS transaction. Thc 
sale between NWS and Warpath does not involve Idaho residents, nor does it involve conduct 
occurring off the reservation in Idaho or indeed conduct occurring on the reservation in Idaho. 
Rather, there is an out-of.-state sales transaction with shipment into the reservation. There is no 
NWS contact with Idaho as that sale does not involve Idaho residents. The Plaintiffs confuse the 
NWS sale FOB Seneca Nation to an entity wholly owned by an enrolled tribal member located in 
Idaho with sales within the state of Idaho. As the California court correctly concluded, no sales 
occurred in that state as a reservation itself is outside the regulatory jurisdiction of the statc 
particularly where the conduct at issue only involves tribal members. 
The Plaintiffs also suggest that because the California court did not consider the 
Chemehuevi case, Chemehuevi v. California State Board of Equalization, 800 F.2d 1446 (9th Cir 
1986), its reasoning is unsound because that case is determinative. To the contrary, that casc 
involved transactions on a rescrvation bctwccn membcrs and non-members of a tribe. Thc Court 
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found that business was conducted in the State as the business customers were residents of the 
state when the conduct at the issue was between Indians and non-Indian state residents. That is 
not the situation here or nor was it the situation in California. Chemehuevi did not address 
Nation to Nation sales, and it was decided pre-Cabazon. The conduct at issue in California and 
in Idaho deals with Indian tribal entities on their reservations within the reservation boundaries 
where the state interest is minimal. State jurisdiction would infringe on the tribe's ability to 
regulate on reservation activities between Indians in this situation. 
II. The California Court Properly Dealt with Stream of Commerce Doctrine. 
Just as in Idaho, California courts exercise long-arm jurisdiction over out-of-state 
defendants to the full extent allowed under the Fourteenth Amendment to the United States 
Constitution. Thus, the California court analyzed principles of personal jurisdiction under the 
Fourteenth Amendment. Those principles are founded on the concept that the defendant must 
have some level of "minimum contacts" with the forum state for the forum state's courts to assert 
jurisdiction over the defendant. Asahi Metal Industry Co., Ltd v. Superior Court of Caliji:Jrnia, 
480 U.S. 102, 109 (1987). The "minimum contacts" must have a basis in some act by which the 
defendant purposefully avails itself of the privilege of conducting activities within the forum 
state, thus invoking the benefits and protections of its laws. Id. In both California and Idaho, 
NWS did not avail itself of the privilege of conducting activities within the forum state, because 
it never had any dealings in or with the forum state. Instead, it sold cigarettes and sells cigarettes 
to a tribal entity FOB Seneca Nation and does not control where those cigarettes are retailed. 
Plaintiffs also make an argument that the California court allowed NWS to "assert the 
Federal Indian law rights of the Big Sandy Tribe in the California litigation." This assertion is 
specious, as the California court simply realized that the tribal entity with which NWS did 
business enjoyed a special status under Federal law. NWS was not asserting the rights of a third 
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person; in California, as in Idaho, it was simply recognizing that the transaction at issue was an 
Indian-to-Indian transaction outside of the forum state. 
What the California court recognized and what Plaintiffs attempt to sweep under the rug 
is that NWS did not transact business within the forum state, but rather sold its products FOB 
Seneca Nation. Moreover, what the California court recognized was that there were no in-state 
off-reservation acts involved, but only, at most, sales on the reservation that were not directed or 
controlled by NWS. Actions on a reservation by another party other than NWS cannot be in­
state contacts which give state courts jurisdiction over NWS. 
III.	 The California Court did not Improperly Hold that the Commerce Clause in 
the Indian Commerce Clause Precluded the State from Regulating NWS. 
The California court analyzed the commerce clause properly. It recognized that the sales 
in which NWS was involved did not occur within the forum state, but rather outside of the state. 
Indeed, even assuming that the tribal entity accepts the NWS products on the reservation, those 
sales would occur on the reservation and involve only Indians. Therefore, the State has no 
regulatory authority and the State cannot exercise jurisdiction. 
Most importantly, the Court recognized that the Commerce Clause does not allow the 
State to directly or indirectly control commerce occurring outside of the State's borders. This is 
exactly what California attempted to do and is what Idaho is attempting to do. Neither California 
nor Idaho can regulate sales of tobacco products outside of the state. If the tribal entity brings 
those products into the state and sells those products in violation of legitimate state law, then the 
state can exercise jurisdiction over the tribal entities, but it cannot exercise jurisdiction over 
NWS, which is not coming into the state and does not sell products within the state. 
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The California Court's decision is well-founded in law and policy. The Constitution and 
the Supreme Court of the United States set limits on the exercise of personal jurisdiction over 
out-of-state corporations. The circumstances in which the exercise of personal jurisdiction 
would be appropriate over such out-of-state corporations are simply not present in California or 
in Idaho regarding the sale by NWS of tobacco products to tribal entities. 
Accordingly, NWS respectfully requests the Court to grant its motion to dismiss. 
DATED this 23 rd day of October, 2009. 
EBERLE, BERLIN, KADING, TURNBOW 
& MCKLVEEN,CHARTERED 
By s:[:~L~J %­
Attorneys for Defendant Native Wholesale 
Supply Company 
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Attorney General [ ] Hand Delivery 
State of Idaho [ ] Overnight Mail 
Brettt 1'. DeLange [vYFax (208) 334-4151 
Deputy Attorney General [ ] Electronic Court Transmission 
Consumer Protection Division 
Office of the Attorney General 
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650 W. State Street, Lower Level 
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Boise, Idaho 83702-0010 
Theodore V. Spangler, Jr. [ ] U.S. Mail 
Deputy Attorney General I [ ] Hand Delivery 
Office of the Attorney General ! [ ] Overnight Mail 
State Tax Commission ! [vrFax (208) 334-7844 
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DEFENDANT'S RESPONSE TO PLAINTIFFS' SECOND SUPPLEMENTAL 
MEMORANDUM IN OPPOSlTION TO DEFENDANT'S MOTION TO DISMISS ~8 
57032-1/001 86003.000.DOC 
000664
Sess~on: Hansen121709	 Page 1 
-
 "A' Session: Hansen121709 Division: DC Courtroom: CR503 
SeG-sion Date: 2009/12/17 Session Time: 08:24 
Judge: Hansen, Timothy 
Reporter: Gosney, Vanessa 
Clerk(s) : 
Olson, Miren 
State Attorney(s) : 
Public Defender(s) : 
Prob. Officer(s): 
Court interpreter(s): 
Case ID: 0001 
Case number: CVOC08152258 
Plaintiff: Idaho, State of 
Plaintiff Attorney: Delange, Brett 
Defendant: Supply, Native Wholesale 
Co-Defendant(s) : 




09:04:07	 - Operator 
Recording: 
09:04:07	 - New case 
Supply, Native Wholesale 
09:05:20	 - Judge: Hansen, Timothy 
Calls case, parties are present and identified - reviews file 
09:06:26	 - Pers. Attorney: Diddle, Sam 
comments - will not move to strike 
09:06:43	 - Judge: Hansen, Timothy 
comment - will not address the motion to strike any further 
09:08:56	 - Judge: Hansen, Timothy 
further comments 
09:09:56	 - Pers. Attorney: Diddle, Sam 
argues the motion to dismiss 
09:26:31 - Pers. Attorney: Diddle, Sam 
09:26:34	 - Plaintiff Attorney: Delange, Brett 
argues the motion to dismiss 
09:52:22	 - Plaintiff Attorney: Delange, Brett 
Mr. Spangler - argues the motion to dismiss 
09:57:05	 - Pers. Attorney: Diddle, Sam 
final comments 
10:00:50	 - Judge: Hansen, Timothy 
comments - matter is under advisement 




~>M_ ~~~, --1/1 YS : 
Samuel A. Diddle, ISB #4967 FEB 222010
EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED .J. DAVID NAVARRO, Clerk 
By J. RANDALL1111 West Jefferson Street, Suite 530 DEPUTY 
P. O. Box 1368 
Boise, ID 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Defendant Native Wholesale Supply Company 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO by and through 
LAWRENCE G. WASDEN, Attorney 




NATIVE WHOLESALE SUPPLY 
COMPANY, a corporation; and Does 1 
Case No. CV OC 0815228 
DEFENDANT'S 
SUPPLEMENTAL 
MEMORANDUM OF LAW IN 
SUPPORT OF MOTION TO 
DISMISS ANI) IN OPPOSITION TO 




COMES NOW the De1endant, Native Wholesale Supply Company (''NWS''), by and through its 
attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and submits its 
Supplemental Memorandum of Law in Support ofits Motion to Dismiss and in Opposition to Plaintiffs' 
Motion for a Preliminary Injunction. The Court has recently requested briefmg regarding the recent 
Idaho Supreme Court decision in Idaho v. Maybee. 
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Idaho v. Maybee was factually and procedurally distinct. From the instant case, however, the 
legal analysis of the Idaho Supreme Court supports the position of NWS. The opinion in Maybee 
reflects, and the State ofIdaho has agreed to stipulate, that the record before the Idaho Supreme Court in 
Maybee established Maybees sale of cigarettes to Idaho residents who were not enrolled members of a 
federally recognized Native: American Tribe and who were not residing on land within the borders of a 
federally recognized Tribe"s reservation land (hereinafter referred to as "Indian Country"). In stark 
contrast, in this case, the only sales that exist are sales by NWS to an entity owned exclusively by 
enrolled members of the Coeur d'Alene Tribe and operating within the boundaries of the Coeur d'Alene 
Reservation. In Maybee, the Idaho Supreme Court observed: 
However, contrary to Maybee's contentions, the Acts do not regulate 
Maybee's on-reservation activities, but rather his off-reservation conduct 
of: (1) selling, and offering for sale Non-Compliant Cigarettes of Idaho 
Here, the regulated conduct occurred off-reservation and so the Bracker 
balancing test does not apply. 
The Supreme Corn1 correctly observed when "on-reservation conduct involving only Indians is 
at issue, state law is generally inapplicable, for the State's regulatory interest is likely to be minimal and 
the federal interest in encouraging tribal self-government is at its strongest." See State v. Maybee, p. 17 
(citing White Mountain Apache Tribe v. Bracker, 488 U.S. 136, 144 (1980)). In this case, the State of 
Idaho is asking this Court to do something that the United States Supreme Court has never permitted and 
has repeatedly rejected, that is, authorizing civil regulation of commercial conduct between tribal 
members occurring in Indian Country. 
As the Court may be aware, this case is one piece of a larger dispute involving applicability or 
non-applicability of Tobacco Master Settlement statutes in various states to cigarette sales implicating 
Native Americans. In the underlying settlement with the states and large tobacco manufacturers, large 
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tobacco manufacturers are entitled to reduce their payments to the states if the states are not aggressively 
pursuing enforcement of se1tlement statutes against non-participating manufacturers. See Exhibit "A" to 
Affidavit ofSamuel A. Diddle l 
In Grand River Enterprises Six Nations Ltd v. Government of the United States, litigation 
involving the applicability of these statutes was ordered to arbitration. In that arbitration, Grand River 
Enterprises Six Nations Ltd. and Arthur Montour, Jr., the owner ofNWS, submitted expert opinions of 
Professor Robert Clinton and Professor Matthew Fletcher. Both Professor Clinton and Professor 
Fletcher are experts in Indian law and policy. Copies ofthose opinions are submitted hereto as Appendix 
"A" and Appendix "B." Professor Fletcher observed: 
The two measures at the core of the present dispute were adopted by a 
majority of states and territories in the United States, including 46 states. 
Neither of these two measures, by their explicit terms, appears to apply 
directly to the consumers of the tobacco products made and distributed 
by the Claimants. Neither the governments imposing these measures or 
the Respondent appears to consider them to be a tax. These measures 
were imposed following the conclusion of settlement negotiations 
arising out of tobacco litigation commenced in the United States by 46 
state attorneys general against a group of the largest tobacco companies 
in the United States. These states each subsequently adopted the 
measures pursuant to their settlement agreement with these large 
tobacco companies (the "Master Settlement Agreement" or "MSA"). 
Professor Fletcher concluded: 
In this context, we would apply the Williams v. Lee categorical bar, 
which states that state regulation is invalid under Federal Indian Law 
where the state regulation purportedly applies to the on-reservation 
activities of Indian tribes or reservation Indians. See Williams, 358 U.S. 
at 219-21. It is clear from the facts and representations made by the 
states that the legal burden of the two measures is on GRE, the 
wholesaler. GRE, doing business in Indian Country, and selling to tribal 
purchasers in Indian country, would be immune and exempt from these 
twin measures that the states seek to impose in the context oftribal sales. 
I Exhibit "A" is excerpts from tc~stimony Attorney General Delarge provided in a NAFTA arbitration in which he 
discusses a suit by Idaho against major tobacco companies in which Idaho's MSA enforcement obligation, if any, to 
on-reservation tobacco sales willi be at issue. 
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Professor Clinton aJso reviewed the history of the treaty rights between the United States and 
tribes, including the Seneca Nation, of which the sole owner of NWS is an enrolled member. He 
concluded that the prior treaties precluded state regulation of tribal Indian activities in Indian Country by 
a State and that the United States Supreme Court has consistently recognized this fact: 
It should also be emphasized that while the United States Supreme 
Court has modified prior doctrine to pennit limited state taxation of 
tobacco sales to non-Indians in Indian country, the Court has never 
pennitted the direct regulation of tribal Indian activities in Indian 
country by a state. The prior law completely preempting and precluding 
any such direct regulation remains unaffected by the limited exceptions 
the court has made for the collection of taxation of non-Indians for 
purchases in Indian country. The state schemes involved in this 
Arbitration clearly involve significant direct regulation of Indian 
manufactur'~rs ,md sellers of tobacco products with the threat to totally 
ban sale of the products of the Haudenosaunee Claimantsiinvestors if 
they do not fully comply with the state escrow requirements. Since both 
the state-enacted listing ban and the state escrow requirements involved 
state regulatory structures that the states in question seek to directly 
apply to and enforce against the Indian Clairnantsiinvestors in this case 
for on-reservation activities, the only conceivable conclusion anyone 
familiar with domestic American Indian law could draw during the 
period bet\veen 1994 and 2006 is that such state laws could not lawfully 
be applied to the on-reserve business activities of the Haudenosaunsee 
Clairnantsiinvestors. 
See Appendix A at pp. 45-46. 
Professor Fletcher summarized the core principles ofFederal Indian Law: 
United States Federal Indian Law ... is an amalgamation of centuries of 
history, law, and policy, much of which is conflicting and very 
confusing. It has developed over the course of time and many, many 
tribal histories to stand for three simple propositions. First, Indian tribes 
retain inherent powers of sovereignty unless expressly abrogated by the 
United States Congress or through tribal consent in a properly ratified 
treaty or agreement. See Felix S. Cohen, Handbook ofFederal Indian 
Law 122 (1942). Second, the United States federal governrnent retains 
the exclusive right and power to deal in Indian Affairs. See, e.g., 
Johnson v. M'lntosh, 23 U.S. 543 (1832). And third, state law has no 





force in Indian COW1try, absent the express consent of Congress. See, 
e.g., Worcesterv. Georgia, 31 U.S. 515(1831). 
See Appendix B at p. 10. 
The United States Supreme Court applied a categorical bar to civil regulation of tribal 
commercial activity on Indian COW1try in Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 
463 (1976). In Moe, the State of Montana sought to collect cigarette and personal property taxes from 
reservation Indians who purchased cigarettes from an on-reservation "smoke shop" owned and operated 
by tribal members. See Moe, 425 U.S. at 467-68. The Court noted that the question whether states had 
authority to tax the on-reservation activities ofreservation Indians had been "la[id] to rest" in the negative 
by the Court's decision in A1cClanahan v. Arizona State Tax Commission, 411 U.S. 164 (1973). Moe, 
425 U.S. at 476 (quoting A{escalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973)). The Supreme 
Court also refused to allow the State to charge vendor fees to on-reservation Indian vendors. 
The United States Supreme Court has repeatedly emphasized the fundamental principle that 
states may not regulate tribal commercial activity occurring inside Indian COW1try. In Oklahoma Tax 
Commission v. Sac and Fox Nation, 508 U.S. 114, 113 S.Ct. 1985, the United States Supreme Court 
held that Oklahoma could not impose income taxes or motor vehicle taxes on tribal members who lived 
in Indian COW1try. The Court stated in part: 
But when a State attempts to levy a tax directly on an Indian tribe 
or its members inside Indian country, rather than on non-Indians, 
we have employed, instead of a balancing inquiry, "a more 
categorical approach: '[A]bsent cession of jurisdiction or other 
federal statutes permitting it,' we have held, a State is without 
power to tax reservation lands and reservation Indians." County of 
Yakima v. Confederated Tribes and Bands of Yakima Nation, 502 
U.S. 251, 258,112 S.Ct. 683, 688,116 L.Ed.2d 687 (1992) 
(citation omitted). Taking this categorical approach, we have held 
unenforceable a number of state taxes whose legal incidence rested 
on a tribe or on tribal members inside Indian country. See, e.g., 
Bryan v. Itasca County, 426 U.S. 373, 96 S.Ct. 2102, 48 L.Ed.2d 
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710 (19761 (tax on Indian-owned personal property situated in 
Indian country); McClanahan, 411 U.S., at 165-166, 93 S.Ct., at 
1258-1259 (tax on income earned on reservation by tribal members 
residing on reservation). 
This categorical bar to such regulations is simply honoring tribal sovereign immunity. 
The doctrine of Indian tribal sovereign immunity was originally 
enunciated by this Court and has been reaffirmed in a number of 
cases. Turner v. United States, 248 U.S. 354, 358, 39 S.Ct. 109, 
110, 63 L.Ed. 291 (1919); Santa Clara Pueblo v. Martinez, supra, 
436 U.S., at 58, 98 S.Ct., at 1677. Congress has always been at 
liberty to dispense with such tribal immunity or to limit it. 
Although Congress has occasionally authorized limited classes of 
suits against Indian tribes, it has never authorized suits to enforce 
tax assessments. Instead, Congress has consistently reiterated its 
approval of the immunity doctrine. See, e.g., Indian Financing Act 
of 1974, 88 Stat. 77, 25 US.c. § 1451 et seq., and the Indian Self­
Determination and Education Assistance Act, 88 Stat. 2203, 25 
U.S.C. § 450 et seq. These Acts reflect Congress' desire to promote 
the "goal of Indian self-government, including its 'overriding goal' 
of encouraging tribal self-sufficiency and economic development." 
CalifOrnia v. Cabazon Band of Mission Indians, 480 U.S. 202, 
216, 107 S.Ct. 1083, 1092,94 L.Ed.2d 244 (1987). Under these 
circumstances, we are not disposed to modify the long-established 
principle of tribal sovereign immunity. 
Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe ofOklahoma, 498 U.S. 505, 111 
S.Ct. 905, 511 (1991). 
The Idaho statute the State seeks to apply to NWS sales is categorically barred. In State v. 
Maybee, the regulation was permitted because the sales were not to Indians and not on Indian Country. 
Any attempt to impose the ,escrow measure or the complementary listing measure on tribal sales is an 
attempt to regulate the on-reservation activities of tribal Indians. NWS is an on-reservation wholesaler 
whose business is directly affected by the measures. NWS's tribal sales are sales to an Indian Country 
retailer or in other words, on··reservation activities oftribal Indians. 
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The United States Supreme Court held that a similar categorical bar precludes states from taxing 
Indian lands and Indian people who are engaged in on-reservation activities. See Oklahoma Tax 
Commission v. Chickasaw Nation, 515 U.S. 450, 457-59 (1995). The State of Oklahoma sought to 
impose its motor fuel taxes on a tribal motor fuels retailer operating within Indian Country. Id at 452-53. 
The Supreme Court noted that in the context of state taxation, it has "held unenforceable a number of 
state taxes whose legal incidence rested on a tribe or on tribal members inside Indian Country." Id at 458 
(citing Bryan v. Itasca County, 426 U.S. 373 (1976) (state personal property tax); McClanahan v. 
Arizona State Tax Comm 'n, 411 U.S. 164 (1973)(state income tax)). 
A number of federal district courts have correctly followed the Supreme Court's prohibition of 
state regulation of tribal commercial activities on Indian Country. In Winnebago Tribe ofNebraska v. 
Morrison, 512 F. Supp. 2d 1182 (D.Kan. 2007), a federal district court concluded that the State of 
Kansas could not tax the importation ofmotor fuels by an Indian tribal corporation located in the State of 
Nebraska for sale on various Indian reservations located within the State of Kansas. See id at 1185-86.2 
The Kansas Supreme Court interpreted the Kansas motor fuel tax as placing the legal burden of the tax 
on the "distributor of fIrst receipt," that is, the tribal corporation located in Nebraska. See Winnebago 
Tribe afNebraska v. Kline, 150 P.3d 892, 900-02 (Kan. 2007). Under this precedent, the Federal Indian 
Law's categorical bar would apply to the activities of reservation Indians between reservations. 
Another federal district court decision clearly and accurately applied the Supreme Court 
precedent to regulation of tribal cigarette sales. In Ward v. The State ofNew York, 291 F.Supp.2d 188 
(W.D. N.Y. 2003), the district court reviewed the applicability of a New York statute which banned the 
direct shipment and transportation of certain cigarettes to New York consumers. Id at 193. The district 
court evaluated three types oftransactions: 
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Based upon the current record, this Court finds that the Statute 
implicates tribal sovereignty in so far as it restricts or prohibits the 
following transactions: (a) shipment or transportation of cigarettes 
by a tribe member from the reservation to a non-tribe member, (b) 
shipment or transportation of cigarettes by a tribe member from the 
reservation to another tribe member on the reservation, (c) 
shipment or transportation of cigarettes from an individual (who 
mayor may not be a tribe member) located off of the reservation to 
a tribe member located on the reservation. 
Id. 
The court held that tribal sovereignty would not preclude application of the statute to shipment or 
transportation by a tribe member from the reservation to a non-tribe member. However, with respect to 
shipment or transportation of cigarettes by a tribe member from the reservation to another tribe member 
on the reservation, the Court found that the statute could not be applied. The court also held that in the 
third scenario, shipment by a person located off the reservation to a tribe member located on the 
reservation, the statute could not be applied. Id. The District Court held: 
A different question is presented with respect to transactions 
between tribe members on the reservation. It is well-settled that 
"[w]hen on-reservation conduct involving only Indians is at issue, 
state law is generally inapplicable, for the State's regulatory interest 
is likely to be minimal and the federal interest in encouraging tribal 
self-government is at its strongest." Hicks. 533 U.S. at 362, 121 
S.Ct. 2304 (quoting Bracker. 448 U.S. at 144,100 S.Ct. 2578). 
As previously discussed, the Supreme Court has generally upheld 
state regulation of on-reservation commerce between tribe 
members and non-tribe members. See, e.g., Colville. 447 U.S. at 
150-59, 100 S.Ct. 2069; Moe. 425 U.S. at 481-83, 96 S.Ct. 1634. 
However, the Court has been reluctant to allow state regulation of 
on-reservation commerce between tribe members. See Moe, 425 
U.S. at 475-79, 96 S.Ct. 1634 (holding that Montana could not 
collect cigarette sales taxes with respect to on-reservation sales by 
tribe members to tribe members); see also Colville, 447 U.S. at 
162-64, 100 S.Ct. 2069 (ruling that Washington's motor vehicle tax 
could not be imposed on vehicles owned by tribe members inter 
The district court had certified questions ofstate law relating to the legal incidence ofthe state motor fuels tax to the Kansas 
Supreme Court. See Winnebago Tribe ofNebraska v. Kline, No. 02-4070, 2005 WL 1683970 (D. Kan. June 30, 2005). 




alia because tax was not "tailored ... to the amount of actual off­
reservation use ..."). 
Id. 
The United States Supreme Court and other courts following its rulings have repeatedly refused 
to allow state regulation of tribal commercial conduct occurring on Indian Country. In State v. Maybee, 
the Idaho Supreme Court allowed regulation of tribal commercial conduct because it occurred off 
reservation. Clearly, that is not the case here. 
Furthennore, State v. Maybee is procedurally distinct from our case. In State v. Maybee the 
Court was ruling upon a motion for summary judgment regarding the applicability of the 
Complementary Act to Maybee's sales to Idaho residents. The case did not involve a challenge to the 
Court's jurisdiction. Clearly jurisdiction existed in Maybee because Maybee sold and shipped cigarettes 
to Idaho citizens who were not enrolled members of federally recognized tribes and were not residing on 
Indian Country. Here, there is no such contact with the State ofIdaho. Rather, any contacts by NWS are 
solely with enrolled members of the Coeur d'Alene Tribe on the Coeur d'Alene Reservation. Activities 
taking place solely on Indian Country do not constitute contacts with the forum state. Flammond v. 
Flammond, 621 P.2d 471 (Mont. 1980); Martinez v. Superior Court, 731 P.2d 1244, 1246 (Az. App. 
1987). 
Finally, the State's current motion before this Court is a motion for a preliminary injunction, not 
a motion for summary judgment. As set forth in prior briefmg, the State has failed to meet its burden 
under Idaho Rule of Civil Procedure 65. 
CONCLUSION 
The distinction between State v. Maybee and the case before this Court is the simple fact that 
Maybee sold to Idaho citizens not residing on Indian Country, unlike the facts ofNWS. This distinction 





is controlling and justifies entry of an order dismissing Plaintiffs' Complaint and denying Plaintiffs' 
request for a preliminary injunction. 
DATED this'Z-"L day of February, 2010. 
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Robert N. Clinton currently holds the Foundation Professor of Law chair at the Sandra Day 
O'Connor College of Law at Arizona State University where he teaches in the Indian Legal Program. 
He also serves as an Affiliated Faculty Member of the Indian Studies Program ofArizona State 
University. Among the various courses he has taught are the History of Federal Indian Policy, Federal 
Indian Law I and II, Indian Gaming Law, Tribal Law and Government, Constitutional Law I and II, and 
Federal Courts. Professor Clinton taught law for 35 years. During that entire period, his primary area 
of specialization has been federal Indian law and the history of United States Indian policy, including 
the formative early colonial experience under British rule. Before joining the law faculty of the Sandra 
Day O'Connor College of Law at Arizona State University, Professor Clinton taught for 27 years at the 
University oflowa College of Law where he served as the Wiley B. Rutledge Professor of Law and as 
a founding and Affiliated Faculty member of the Indian Studies Program. He has also taught as a 
visiting professor at the University of Michigan Law School, Cornell Law School and the University of 
San Diego Law School. 
After receiving a B.A degree from the University of Michigan in 1968 with a major in political 
science, Professor Clinton received his J.D. degree in 1971 from the University of Chicago Law 
School, where he graduated at the top of his law school class. After a brief legal practice career with 
the law firm then known as Devoe, Shadur and Krupp in Chicago, Illinois, Professor Clinton entered 
the legal academe in 1973. He is admitted to practice in the bars of the States of Illinois and Iowa, the 
Ak Chin Community Court, the United States District Courts for the Northern and Southern Districts of 
Iowa and the Northern District of Illinois, the United States Court ofAppeals for the Seventh and 
Eighth Circuits and the United States Supreme Court. 
Professor Clinton also serves as the Chief Justice of the Winnebago Tribe of Nebraska and as an 
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Associate Justice on the Colorado River Indian Tribes Court ofAppeals, the Hualapai Tribal Court of 
Appeals, and the Cheyenne River Sioux Tribal Court ofAppeals. He has also served as a temporary 
judge for other tribes and has served as an arbitrator on tribally-related matters under the auspices of 
the American Arbitration Association. References to the governmental bodies that employ this Expert 
are for identification purposes only. The views and opinions, however, expressed in this Expert 
Opinion Report are solely those of the author based on his scholarly expertise in the field and do not 
reflect the official views of any of the governmental bodies that employ him. 
Professor Clinton is the co-author ofFelix Cohen's Handbook ofFederal Indian Law (1982 ed), 
one of the leading treatises in the field ofIndian law, and of numerous editions of an Indian law 
casebook now known as American Indian Law: Native Nations and the Federal System (5th ed. 2007) 
as well as accompanying annual statutory supplements. Professor Clinton is the primary author and co­
'editor of Colonial and American Indian Treaties, a CD-ROM collecting and explaining colonial and 
United States treaties with the Indian tribes of the United States. 
Over the course of his career, Professor Clinton has authored over 25 articles on questions of 
federal Indian law and policy, federal courts, and United States constitutional law. A complete copy of 
Professor Clinton's CV is alttached to this opinion as Appendix A. Many of his articles focus on the 
colonial and early nineteenth century relationship between Great Britain, and later, the United States 
and the Indian tribes of the eastern Americas, including especially the five tribes composing the 
Haudenosaunee (variously also known as the Five or Six Nations or the Iroquois Confederation). In 
particular, he has written about British colonial Indian policy and the early formation of and 
constitutional limits involviing the political relationship between the United States government and the 
tribes of North America. Copies of the most relevant articles are attached to this Opinion as 






The individual Claimants in this proceeding are all members of tribes that are part of the 
Haudenosaunee Confederation (sometimes referred to as the Iroquois Confederation). These claimants 
were all were born in Canada. See Particularized Statement of Claim ~3 (June 30, 2005). Claimant 
Kenneth Hill is a recognized member of the Six Nations of the Grand River First Nation, an aboriginal 
First Nation in Canada, and Claimant Jerry Montour is a recognized member of the aboriginal 
community on the Wahta Mohawk Reservation, also an aboriginal First Nation in Canada. !d. The 
other individual Claimant, Arthur Montour, is a recognized member of the Tonawanda Band of Seneca 
Indians, a United States Indian Nation. !d. The Six Nations of the Grand River First Nation, the Wahta 
Mohawk Reservation First Nation, and the Tonawanda Band of Seneca are surviving aboriginal 
communities of the Haude:nosaunee. 
The Claimants manufacture and distribute tobacco products. Id. at ~ 6. This Expert is informed 
that the tobacco products that the Claimants manufacture for sale in the United States, either outside or 
inside of the reservation lands of sovereign Indian tribes within the United States, bear the "Seneca" 
brand or the "Opal" brand., primarily the former. See id. At ~ 24. 
Kenneth Hill and Jerry Montour are co-owners of, and control, Grand River Enterprises Six 
Nations Ltd. (GRE), the manufacturing arm of their co-venture with Arthur Montour, the Claimant who 
is a member involved in this dispute, "GRE." Decision on Objections to Jurisdiction ~ 2 (July 20, 
2006). GRE's manufacturing facilities are located on sovereign Haudenosaunee territory controlled by 
Canada. Id. GRE is the exdusive manufacturer of the Seneca brand. See Particularized Statement of 
Claim ~ 23 (June 30, 2005). This Expert is also also informed that GRE also constitutes the exclusive 
manufacturer of the Opal brand and that GRE holds all of the trademark rights registered in the United 
States with the United States Patent and Trademark Office upon which the Opal brand is based. 
Arthur Montour o~ms and controls the distribution arm of the Claimants' collective enterprise, 
Native Wholesale Supply (NWS). NWS operates and is located on sovereign Seneca territory located 
in the United States. Decision on Objections to Jurisdiction ~ 2 (July 20, 2006). NWS holds all of the 
trademark rights registered in the United States with the United States Patent and Trademark Office 
upon which the Seneca brand is based. Particularized Statement of Claim ~ 24 (June 30, 2005). NWS is 
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the exclusive distributor of the Seneca and Opal brands, for sales on Indian reservation l lands located 
within the United States. ][d. at,-r 23. 
This Expert is informed that the cigarettes manufactured by GRE are produced and sold in one 
of three ways: (1) sales of Seneca and Opal branded products, through NWS, to Indians and Indian 
enterprises on sovereign tribal lands located within the territorial limits of the United States ("on 
reserve sales" or "tribal sales"), Particularized Statement of Claim ,-r,-r 22, 26 (June 30, 2005); (2) sales 
of Seneca branded products in selected markets within the United States not located on tribal lands 
("off reserves sales" or "off reservation sales"), id.; and (3) the production of tobacco products bearing 
third party brands under contract to third parties located off-reserve within the United States ("private 
label production"). This Expert understands that such third party distributors do not purchase or sell 
Seneca branded tobacco products, or engage in any sales on Indian reservation lands located within the 
United States. 
Tribal sales on-resl~rve constituted the earliest part of the Claimants' business enterprise. That 
business commenced in 1994; continued with establishment of the Seneca brand in 1997; and continues 
to this day. By contrast, off-reservation sales only started in 2002, again through the Claimants 
establishing and promoting their Seneca brand of products. The Claimants began establishing their 
brand off-reservation because they realized that they could compete profitably in a regional market 
under the measures described herein. Statement of Claimants' Claims Arising Directly Out of the 
Adoption and Implementation of the Allocable Share Amendments ,-r,-r 51-62 (Nov. 6, 2006). 
The two measures at the core of the present dispute were adopted by a majority of state and 
territorial governments in the United States. They do not constitute taxes under either United States 
law or within the NAFTA treaty regime. Neither of these two measures, by their explicit terms, applies 
to the consumers of the tobacco products made and distributed by the Claimants.2 These measures were 
the result of the settlement of tobacco litigation in the United States and were separately adopted by 46 
different states within the United States pursuant to their settlement agreement (the "Master Settlement 
1 In Canada reserved tribal aboriginal lands tend to be called reserves. American legal authorities tend to employ 
'reservation lands' or 'Indian country', a defined legal term of art, the definition of which is set forth in 18 U.S.C. § 1151. 
This opinion will employ the telms reservation, reserve, and Indian country interchangeably to refer to recognized 
aboriginal lands held either dire<ctly by or in trust for aboriginal Indian tribes or First Nations. Insofar as the United States 
on reserve distribution of the tobacco products involved in this dispute is concerned, all distribution took place within Indian 
country, as defined in 18 U.S.C. § 1151. 
However. this Expert understands that under the MSA itself, participating states did purport to bind themselves to 
consider "Indian Country or Indian Trust Land" as part of their geographic territory for purposes of performance of the 
terms of the Agreement. See Transcript of Jurisdictional Hearing at pages 0604-0606. 
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